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THE RIGHT OF A THIRD PERSON TO SUE ON A CON- 
TRACT MADE IN HIS FAVOR. 


One of the essential rights of a member of any society is the 
legal power to acquire new rights through contract, and one of 
the essential obligations of a member of any society is the duty 
to perform whatever he has competently promised. 

In the development of this power of acquiring rights through 
contract, three chief stages are to be noticed. 

First, that stage of development where it is competent for an 
individual to acquire contract rights only through his own act. 

Secondly, that stage where he can also acquire such rights 
through the act of another, that other being his agent; and, 

Thirdly, that stage where he can in addition acquire such 
rights through the act of another, that other not being his agent, 
this last extension of the legal competency of the individual being 
the subject of much controversy to-day. The proper controversy, 
however, is not whether this last stage of development will ever 
be reached, for to assert the negative of this would be assuming 
the gift of prophecy in no small degree, but rather whether the 
legal mind of the present generation has attained the capacity to 
conceive of a proper theory upon which to base and apply this 
extension of the power to acquire contract rights. In other 
words, is it law to-day because we can think it and fit it in with 
the rest of our legal system ? 

Regarding the same question in a somewhat different light, it 
may be put thus: The development of law corresponds approxi- 
mately at any given time to the needs of the society which it 
regulates. The first and second stages in the development of 
this power to acquire contract rights were called forth by the 


advancing needs of society. Do the needs of the society in which 
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we move call for such an extension of this power as to enable g 
third person to sue on a contract made for his benefit by a party 
not his agent? Is this power law because of its necessity ? 

In the common law, growing up as it did under the influence 
of the fully developed Roman law, the idea of agency seems 
always to have been present. On the other hand, in the earlier 
periods of the Roman law, agency was unknown, and never, even 
in the time of Justinian, was agency recognized as a principle of 
law; but the instances where it was allowed were always te- 
garded as exceptions to a general rule, though in Justinian’s time 
the exceptions were of more practical importance than the rule 
itself. 

With stringency also was representation in court excluded by 
the early forms of Roman Procedure, which through its narrow- 
ness and inflexibility retarded the growing facility of acquiring 
contract rights, as indeed the development of a system of law is 
generally impeded at first by the strictness of its forms of pro- 
cedure, and their inadequacy to the enforcement of any but the 
simplest rights without great circuity of action. 

The Roman law never fully attained the second stage in the 
development of the power to acquire contract rights. With 
regard to that stage it held the same position which our law 
holds with regard to the third. The Roman law said, * You can 
acquire contract rights through your own act; you cannot ac- 
quire them through the act of another, except in certain cases and 
under certain circumstances.’ Our law says, * You can acquire 
contract rights through your own act, or through the act of your 
agent; you cannot acquire them through the act of another who 
is not your agent, except in certain cases and under certain cir- 
cumstances.” 

The still questionable right of a third person to sue on a con- 
tract made in his favor can be discussed to the best advantage by 
treating it first historically and with reference to authority, and 
secondly without reference to authority, having regard only to its 
theoretical admissibility. 

As a legal principle, this right has never been recognized by 
any system of law. At Rome, in certain exceptional cases, rights 
could be acquired through the act of a person not an agent, just 
as in certain exceptional cases rights could be acquired through 
the act of an agent; and, in fact, the Roman lawyers, never 
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having clearly conceived the principle of agency, failed to distin- 
guish between acquiring a right through the act of an agent and 
acquiring a right through the act of a person not an agent. Yet 
while the nations of Europe, who have based their laws on the 
Roman law, have developed and brought into clear light the 
principle of agency, they have at the same time distinguished 
that principle from the acquiring of rights through the act of a 
party not an agent, and still refuse to recognize theoretically 
rights so acquired. 

It is improbable that the right of a third person to sue on a 
contract made in his favor existed in the older common law. 
Before the Statute of Monasteries,” the assignee of a reversion 
could not sue on covenants or conditions made by his assignor 
with the holder of the present estate, although so-called privity 
of estate existed between such holder and the assignee. A chose 
in action, moreover, was not assignable at common law, though a 
use might be declared in favor of a person not a party to the 
deed by which it was created ; but this last was equity and not 
law. The chancellor compelled the carrying out of such a trust 
just as the Roman praetor had compelled the performance of 
Fidei Commissae, the ancestors of trusts. 

The cases in the English reports on the right of a third person 
to sue on a contract made in his favor are interesting ; not that 
they are consistent or show a steady course of development 
reaching finally some point worth reaching; but as showing a 
tendency towards the recognition of the right in question, —a 
tendency, however, which has not proved strong enough to over- 
come the conservatism of the English Bench. 

One of the first cases bearing on the subject is Whorewood v. 
Shaw, decided in the Queen’s Bench in 1603. The action was 
brought **in debt by Shaw executor of A. against Whorewood 
administrator of Field, upon a bill of debt made by Field to A., 
whereby Field acknowledged to have received of one Prettie 
£40, to be equally divided between A. and B. and to their use.” 
Held, “ that though no contract is between the parties, yet when 
money or goods are delivered upon consideration to the use of 
A., A. may have debt for them.” 

1 For German law, see Windscheid 3 Yelv. 25. A good many of the older 
Pandekten, 2, § 316 and note 13. For cases are cited in 1 Viner’s Abridgment, 
French law, see Pothier de l’Obligation, 1, 333-337, and in Comyn’s Digest under 


p. 72. the head of Assumpsit. 
2 32 Henry VIII. c. 84. 
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234 THE RIGHT OF A THIRD PERSON 

The next ease, decided nearly seventy years later, is one of the 
best known cases in the law, Dutton v. Pool.! The plaintiff 
declared in assumpsit “ that his wife’s father, being seized of 
certain lands now descended to defendant, and being about to 
cut £1,000 of timber from said lands to raise a portion for his said 
daughter, the defendant promised, in consideration that he would 
forbear to fell the timber, that he would pay the said daughter 
£1,000.” The court held the action lay, saying: ‘It might have 
been another case if the money had been to have been paid toa 
stranger; but there is such a nearness of relation between the 
father and child, and ’tis a kind of debt to the child to be pro- 
vided for, that the plaintiff is plainly concerned.” 

In England it has often been decided that any extension of the 
doctrine of Dutton v. Pool is not to be countenanced, and the 
case itself has been finally overruled.? Still Dutton v. Pool has 
exerted great influence, having done much to establish the right 
of a son to sue on a promise for his benefit made to his father.’ 
It is clear from the language of the court that they did not con- 
sider the case as establishing any very general principle, and they 
seem to have found a compensation for the absence of * privity 
of contract” in the near relationship between the interested par- 
ties. Apparently a vague idea lurked obscurely in the minds of 
the judges that, in order to give the person to be benefited by 
the promise a right to sue, there must exist some duty between 
that person and the promisee.! 

About fifty years after Dutton v. Pool, Crow v. Rogers® was 
decided, a case which is undoubtedly law in England to-day. 
‘In assumpsit, the plaintiff declares that whereas one John 
Hardy was indebted to plaintiff £70, upon a discourse had be- 
tween Hardy and defendant, it was agreed that defendant should 
pay plaintiff's debt of £70, and that Hardy should make defend- 
ant a title to a house. Averment that Hardy was ready to 
perform.” The court gave judgment for the defendant, holding 
the plaintiff a stranger to the consideration. 

1 1 Ventris, 318. 


2 See Tweddle v. Atkinson, infra. 
8 e.g. in Massachusetts, see Mellen v. 


eral right of a third person to sue ona 
contract made for his benefit; but a case 


Whipple, infra. 

4 This idea has appeared again after a 
couple of centuries in Vrooman v. Turner, 
69 N. Y. 280, infra. In the same volume 
of Ventris with Dutton v. Pool, there is 
reported a case rather against any gen- 


is there cited where it was held that a 
daughter of a physician might maintain 
assumpsit upon a promise to her father to 
give her a sum of money if her father 
performed a certain cure. Bourne v 
Mason, 1 Ventris, 6. See also Style, 296. 
5 1 Strange, 592, decided about 1724. 
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As well as can be made out from the meagreness of the report, 
this case decides the general principle that a stranger to the con- 
sideration cannot sue, even where the contract is plainly in his 
favor. It is not clear, however, that it was the intention of the 
parties to the promise that Crow should have a right to sue, and 
the main reason on the part of Hardy for making the contract 
was to free himself from a debt due from himself to Crow, 
rather than to confer a benefit on the latter.! 

Coming down to times comparatively recent, an important 
case is Price v. Easton, decided in the King’s Bench in 1833 on 
the authority of Crow v. Rogers. There the declaration stated 
that W. P. owed the plaintiff £13, and in consideration thereof, 
and that W. P. at defendant’s request had promised to work for 
him at a certain rate of wages; and also in consideration of W. 
P.’s leaving the amount which might be earned by him with 
defendant, he the defendant undertook to pay the plaintiff said 
£13. Averment, that W. P. performed his part of the agree- 
ment. Judgment was arrested on the ground that plaintiff was 


a stranger to the consideration.® 


Peddie v. Brown, decided in 1857, in the House of Lords, 


enunciates the broad principle 


1 At the time of its decision, Crow v. 
Rogers was of by no means undisputed 
authority. Lord Holt had decided previ- 
ously, in accordance with Whorewood v. 
Shaw, supra, that Indebitatus assumpsit 
would lie for moneys had and reeeived 
from a third person to the use of plaintiff. 
2 Lord Raymond, 928, with which deci- 
sion of Lord Holt Crow v. Rogers does not 
accord, though in the latter case there 
was no money actually received to the 
use of the plaintiff, and no averment of 
performance was made, but only of readi- 
ness to perform; and some years after 
Crow v. Rogers, there appears a dictum of 
Lord Mansfield, approving Dutton v. Pool, 
Cowper, 443. Moreover, Judge Buller 
says, in 1 Bos. & Pul. 101,note c.: “ Inde- 
pendent of the rules which prevail in 
mercantile transactions, if one person 
makes a promise to another for the bene- 
fit of a third, that third person may main- 
tain an action upon it.” To these dicta 
it may be said that Lord Mansfield was 
occasionally equity speaking through the 
mouth of the common law, and the inspi- 


that the third person cannot 


rations of Lord Mansfield were the words 
of Buller. Still, as late as 1823, Dutton v. 
Pool was approved in the King’s Bench, 2 
Dowling & Ryland, 277. 

2 4 Barn. & Ad. 433. 

3 Lilly v. Hays, 5 Ad. & Ellis, 548, does 
not accord with Price v. Easton; but see 
3 B. & Ad. 354, 4 ib. 611, and 5 ib. 504. 
In Burn v. Carvalho, 4 Mylne & Craig, 
690, it is said: “In equity an order given 
by a debtor to his creditor, upon a third 
person having funds of the debtor, to pay 
the creditor out of such funds, is a bind- 
ing equitable assignment of so much of 
the fund.” But this is equity, and Baron 
Parke says in 1 Exch. 456, “It is true 
that no stranger to the consideration can 
sue.” Still the real consideration, i. e. the 
act performed or to be performed by the 
promisee, need not move to, that is, inure 
to, the benefit of the promisor, to enable 
the promisee to sue on the promise, —in- 
stance, the case of a guarantor’s promise, 
Why then need it move from the plain- 
tiff ? 

* 3 Jurist, x. 895. 
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sue, unless he is named in a contract evidently intended for his 
benefit. That under such circumstances he could sue, the court 
was not called on to decide, and the negative of this proposition 
is held by Tweddle vy. Atkinson} 

The facts of this carefully considered case were as follows; 
Plaintiff was the son of John Tweddle, deceased, and before the 
making of the (written) agreement, hereafter mentioned, mar- 
ried the daughter of William Guy, also deceased, at the time 
when the suit was brought. Before making the written agree- 
ment, John Tweddle promised plaintiff to give him, and Guy 
promised plaintiff to give his (Guy’s) daughter, a marriage 
portion ; both of which promises were verbal, made in consider- 
ation of the intended marriage, and neither of them had been 
performed at the time when the written agreement was made. 
The declaration then alleged that after the marriage said Guy 
and said Tweddle entered into the following agreement in 
writing, viz.: — 

“JuLy 11, 1855, 

“Mem, of agreement made this day between William Guy of the one 
part, and John Tweddle of the other part. Whereas, it is mutually agreed 
that the said William Guy shall and will pay the sum of £200 to William 
Tweddle, his son-in-law, and the said John Tweddle, father to aforesaid 
William, shall and will pay £100 to said William, each and severally the 
said sums, on or before Aug. 21, 1855. And it is further agreed by 
the aforesaid William Guy and John Tweddle, that said William (Twed- 
die) has full power to sue the said parties in any court of law and equity, 
for the aforesaid sums hereby promised and specified.” 


Plaintiff afterwards assented. Held, that the action would 
not lie, Wightman, J., saying, “It is now established that no 
stranger to the consideration can take advantage of a contract, 
although made for his benefit ;” to which Crompton, J., added: 
* Modern cases show that the consideration must move from the 
party entitled to sue upon the contract. . . . It would be a mon- 
strous proposition to say that a person was a party to the contract 
for the purpose of sueing upon it for his own advantage, and 
not a party to it for the purpose of being sued.” ? 


1 1 Best & Smith, 393, Queen’s Bench, 
1861. 

2 In MeConbray v. Thompson, 16 Week- 
ly Rep. 867, decided in the Irish Common 
Pleas in 1868, the facts were these: By an 


agreement between A. of the one part 
and B. and C. of the other part, it was 
witnessed, that in consideration of A.’s 
making over to C. certain property val- 
ued at £196, C. promised to pay B. a 
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Of course in this case plaintiff could have sued on the verbal 
promises, which were made before his marriage, had it not been 

for the Statute of Frauds. Otherwise, the case is as strong as 

possible against the right of a third person to sue under any cir- 

cumstances. Here all the persons interested were near relatives, 

so the case overrules Dutton vy. Pool, and the intention of the 

contracting parties, that it should be competent for plaintiff to 

sue, was plainly stated. According to this case it would seem 

that under no circumstances is it competent for a person to 
render himself liable to be sued by another in contract, except 
by contracting with that other or his privies. 

Turning now to our own country, it will appear that in a 
majority of the States a right to sue on a contract made in favor 
of a third person is admitted to exist, especially where the third 
person is expressly referred to in the contract.) Still there is 
great conflict of authorities, and the courts in some of the States, 
as for instance in Massachusetts, have decided adversely to such 
right. In considering the American cases it will suflice, first, to 
point out briefly the general current of opinion in the greater 
number of the States ; secondly, to consider a few of the Massa- 
chusetts cases, the State which, of those States that have decided 
against the mght in question, has given the subject the most care- 
ful thought ; and, thirdly, to review the cases in New York, the 
State which has treated the subject most thoroughly of those 
States which have decided in favor of the right. 

According to the current of decisions in the following States, 
the right of a third person to sue on a contract made in his favor 
does not seem to be admitted at present in their courts: Massa- 
chusetts,? New Hampshire,? Vermont, Connecticut,® Maryland,’ 


moiety of said sum. In the action 
brought by B. against C., the summons 
and plaint set forth this agreement, aver- 
ting as a breach that C. had not paid B. a 
moiety of the £196. Z/eld, on demurrer, 
that being a stranger to the consideration 
B. could not sue on the contract (notwith- 
standing that he was a party thereto). 
The case is extreme, but seems to accord 
with Tweddle v. Atkinson. 

1 “The right of a party to maintain as- 
sumpsit on a promise not under seal, made 
to another for his benefit, although much 
controverted, is now the prevailing rule in 


this country.” Judge Davis in [Hendrick 
v. Lindsay, 93 U. 8. 143. Itis the opinion 
of the writer that an exhaustive exami- 
nation of authorities would show, that 
while most of the central and western 
States recognize such right, the New Eng- 
land States, adhering rather to the stricter 
principles of the common law, deny it. 

2 107 Mass. 39. 

315 N. H. 129. 

41D. Chip. 366. 

5 31 Conn. 25; contra, 7 Conn. 342. 

6 1 Har. & G. 484, semble. 
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Michigan,’ California;? while in the following States the right 
seems to be allowed: Maine,’ New York,! New Jersey,® Penn. 
sylvania,® Kentucky,’ Louisiana,’ South Carolina,® Wisconsin,» 
Minnesota," Indiana,” Illinois,® Iowa, Missouri,” and the 
United States Supreme Court. 

The following are some of the views held by the various 
courts: — 

Where A. has paid money of B. to C., and C. has promised A. 
to pay it to B., the law creates a privity between B. and C., and 
B. may sue 

A promise to A. to pay B., who is absent, is in legal effect 
a promise to B., and may be so stated in pleading. And a prom- 
ise to A. to indemnify A. and B., the latter being absent, if they 
will do a certain act, is a promise to both A. and B.}8 

“ A third party may maintain an action in his own name upon 
a contract made expressly for his benefit, when his release would 
be a sufficient discharge to the promisor; but not when it 
would leave the promisor liable to an action by the other con- 
tracting party.” 

“ A promise by one to another to pay the indebtedness of the 
latter to a third person, may be enforced in equity by such third 
person, though he was not a party to the agreement, and after 
the acceptance of such promise by the creditor he may maintain 
an action at law thereon. Until such acceptance the parties to 
the agreement may rescind it.” % 

“Tt is the settled law in Wisconsin that when one person for 
a valuable consideration engages with another, whether by simple 
contract or by covenant under seal, to do some act for the benefit 
of a third person, the latter may maintain an action against the 


1 10 Mich. 426. 


13 85 Ill. 279; 64 ib. 458; 21 ib. 194; 
2 18 Cal. 80. 


contra as to contracts under seal, 64 ib. 162. 
3 42 Maine, 93. 144 14 Iowa, 63. 


4 20 N. Y. 258. 15 44 Mo. 828; semble contra, 12 ib. 408 
5 36N.J. L. 141 (as to a written prom- and 31 ib. 466. 


ise). 16 93 U. S. 148, Pet. Cire. Court, 169. 
6 85 Pa. St. 235; contra, 8 Pa. St. 330. Some of the cases given as the latest de- 
73 Mete. (Ky.) 198. cisions may have been since overruled, as 


816 La. Ann. 338. the law on the subject is very fluctuating. 
9 3 Strobh. 196. 17 14 Iowa, 63. 


10 43 Wis. 819; 10 ib. 251. 13 Zucas v. Chamberlain, 8 B. Mon. 
11 28 Minn. 314. (Ky.) 276. 


12 30 Ind. 112; 20 ib. 163; 19 ib. 40; 18 19 Kountz v. Holthouse, 85 Pa. St. 235. 
ib. 114; 18 ib. 40. 2 30 Ind. 112. 
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promisor for breach of the engagement. After knowledge of and 
assent to such agreement by the person for whose benefit it is made, 
his right of action on tt cannot be affected by a rescission of the 
agreement, by the immediate parties thereto.” } 

Like the English cases, the cases in Massachusetts, after no 
smal] amount of vacillation, have for the present decided against 
the right of a third person to sue on a contract made in his 
favor, although, unlike the law in England, the law in Massachu- 
setts allows a few exceptions to this rule. 

An early Massachusetts case is that of Fulton v. Dickins,? 
decided in 1813. There a father placed his infant son in the 
service of a master, it being agreed between the father and the 
master, among other things, that at the end of the term of ser- 
vice the master should pay the son a certain sum of money. The 
court held the son could sue, saying, * It is clear that the father 
had the son’s advantage in view.” 

This case was followed in 1821 by Arnold vy. Lyman,’ holding 
that where a debtor of B. conveys property to C., who in consider- 
ation thereof engages in writing to pay B., B. can bring assumpsit. 

The apparent tendency of the early Massachusetts law towards 
recognizing the right of the third person to sue received a check 
in the case of Mellen vy. Whipple decided in 1854, where the 
action was brought by the mortgagee, on a promise made to the 
vendor of the equity of redemption by the purchaser of the same, 
to assume and cancel the mortgage on the premises, together 
with the note, for which as collateral the mortgage had been 
given. Held, that the action did not lie. Judge Metcalf admit- 
ted, however, that to the general rule against the right of a third 
person to sue on a contract made in his favor there were three 
exceptions: (1) Indebitatus assumpsit for money had and received 
in certain cases; (2) where the promise is made to a father for 
the benefit of a child ; and (3) a certain case where a promise to 
lessee accrued to lessor. These three exceptions were but dicta. 

The present law in Massachusetts may be considered settled 
by the case of The Exchange Bank v. Rice’ where Judge Gray 
states the rule thus: “The general rule of law is that a person 

1 Bassett v. Hughes, 43 Wis. 319; as to 5 They seem to have been founded on 
right of parties to rescind, see infra. the case of Carnegie v. Morrison, 2 Mete. 

2 10 Mass. 287; see also 15 Mass. 286. 381, where a discussion of the subject 


8 17 Mass. 400. may be found. 
{ 1 Gray, 317. © 107 Mass. 39 (1871). 
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who is not a party to a simple contract, and from whom no con- 
sideration moves, cannot sue on the contract ; and consequently 
that a promise made by one person to another for the benefit of a 
third person will not support an aetion by the latter. And the 
recent decisions in this Commonwealth and in England haye 
tended to uphold the rule and narrow the exceptions to it.” 

In the New York courts the question has come up many times 
for decision under different aspects, and these courts have made 
most persistent efforts to find some theory upon which to base 
the decisions which they have rendered in favor of the right of 
the third person to sue. Perhaps the conclusion of any one who 
may read the following review of the New York cases will be that 
the New York courts have been and still are groping towards 
the light. 

About the earliest case on the subject is Schemerhorn v. Vander- 
heyden; decided in 1806, where the court held, citing Dutton vy. 
Pool, **that where a person makes a promise to another for the 
benefit of a third person, that third person may maintain an action 
on such promise.” 2 

This case and others seem to have established the law, so that 
in The Delaware § Hudson Canal Co. v. The Westchester County 
Bank,’ the court use the following language: ** We consider it 
now well settled as a general rule that, in cases of simple con- 
tracts, the person for whose benefit the promise is made may 
maintain an action in his own name upon it, although the consid- 
eration does not move from him.” 

Apparently the first attempt to base the decisions upon any 
tangible theory was made in the case of Lawrence vy. Fox.t The 
decision in this case is law to-day, and is likely to remain so, 
because it accords with the majority of the New York cases® on 
the subject, and, what is more, because it is an expression of a 
widespread tendency in American law to allow abundant free- 
dom in the acquisition of contract rights. On the other hand, 
hardly any one agrees with the reasoning and dicta of the court, 
which can be regarded at best but as unsatisfactory though well- 


1 1 Johns. 140; see Barker v. Bucklin, land, 4 Cowen, 482; and see 5 Wend. 


2 Denio, 45. 235. 
2 That such promises, when the prom- 8 4 Denio, 97 (1847). 
isor receives value, are not within the 4 20 N. Y. 268 (1859). 


Statute of Frauds, is decided by Gold v. 


5 Accord. 8 Keyes, 525; 87 N. ¥. 675; 
Phillips, 10 Johns. 412, Furley v. Cleve- 


42 N. Y. 316; id. 399, 
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meant attempts to base upon principle what the judges felt must 
be recognized as law. 

The facts of the case were briefly these: A promise, for a valu- 
able consideration, was made to one Holly to discharge his debt 
to the plaintiff, the latter not being privy to the contract. Held, 
that the action would lie, Judge Gray, who delivered the opinion 
in the case, remarking: * Suppose defendant had given his note, 
in which, for value received of Holly, he had promised to pay 
plaintiff, and plaintiff had accepted the promise, retaining Holly's 
liability, — very clearly Holly could not have discharged that 
promise, be the right to release the defendant asit may.” Likely 
enough, in this supposed case, the party from whom the consid- 
eration moved could not have discharged the promisor ; still, even 
this is not such “ very clear” law that a brief explanation on the 
part of the learned judge would have been out of place. 

Judges Comstock and Grover dissented from the decision, and 
Judges Johnson and Denio were of opinion that the promise 
should be regarded as made to the plaintiff through the medium 
of his agent, whose action he could ratify when it came to his 
knowledge. This last proposition, to regard the promisee as the 
agent of the third person, would settle everything, were it not 
infected with the fatal failing of being contrary to the facts of 
the case. If the idea of agency has any definite meaning in our 
law, it is plain that such cases as this are not cases of agency, and 
this proposition of the judges is nothing more than a proposal to 
introduce a legal fiction. 

Shortly after Lawrence v. Fox the interesting case of Hartly 
v. Harrison,’ was decided. There land was conveyed subject to 
a usurious mortgage, which the grantee assumed to pay. Subse- 
quently the grantor and grantee attempted to release each other 
from their respective covenants so as to make the conveyance 
between them operate as a mere bargain and sale deed. On an 


action being brought to foreclose, the opinion of the court was as 
follows : — 


“ The rule is a familiar one, that when the owner of land mortgages it 
to secure the payment of a debt, and afterwards sells and conveys the 
equity of redemption subject to the lien of the mortgage, and the pur- 
chaser assumes the payment of the mortgage as a portion of the purchase- 
money, the latter becomes personally liable for the payment of the debt of 
the former to the holder of the mortgage. 


1 24.N. Y. 170. 
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* The law is well settled in this State that the purchaser who takes q 


conveyance of the premises from the mortgagor cannot set up the defence 


of usury against such mortgage, aud thus obtain an interest in the land 
which the mortgagor never agreed or intended to transfer to him. 8 Paige 
641; 9 ib. 145; 10 ib, 591. The principle upon which these proceed js, 
that the mortgagor may waive the usury, and elect to affirm the mortgage 
by selling and conveying his property, subject to the lien and payment of 
such mortgage ; and the purchaser in that case takes the equity of redemp- 
tion merely, and cannot question the validity of the mortgage on the 
ground of usury. It follows, therefore, that the grantee cannot set up the 
defence of usury unless the release ef the grantor to him of the covenants 
and agreements contained in the deed to him, executed after the issues in 
this cause were joined, shall be held to have the effect to discharge him 
from his liability, aud authorize him to assert this defence. Now this re- 
lease cannot have any such effect; the’ grantor could not upon any prin- 
ciple release the grantee from the liability he was under to the plaintiff, 
in consequence of his taking a conveyance of the premises, subject to the 
payment of this mortgage. His liability to the plaintiff was fixed the 
moment he received the conveyance, and it was not in the power of 
the grantor to release him from it, and this land in his hands became the 
primary fund for the payment, and neither he himself nor the grantor, so 
far as regards the plaintiff's rights, could discharge him from it or release 
the land from the lien of the mortgage. This liability when once created 
was irrevocable, and neither the grantor nor the grantee could avoid it, 
7 Paige, 615, 639, 640, 641 ; 5 Selden, 83.” 
Comstock, C. J., dissented. 


This decision can only be upheld on the broad principle that 
when the contract in favor of a third person has been made, and 
the third person has begun to act on it, from that moment no acts 
of the original parties can destroy his right of action. 

Some time after the decision of the case of Lawrence v. Foz, 
the courts seem to have arrived at the conclusion that its appli- 
cation had been extended too broadly, and the decision itself was 
unfavorably spoken of. In this respect Garnsey v. Rogers* is 
worthy of notice, where it was decided that a covenant in a 
mortgage, whereby the mortgagee assumed to pay a prior mortgage 
on the premises, does not impose on the mortgagee such personal 
liability for the prior mortgage debt as can be enforced against 
him by the prior mortgagee. Judge Rapallo said : — 

1 Under very similar circumstances in grantee from the covenant to assume the 


acase in the Supreme Court it was de- mortgage. 8 Hun, 116. 
cided that the grantor could release his 2 47 N. Y. 288. 
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«J do not understand that the case of Lawrence v. For has gone so far 
as to hold that every promise made by one person to another, from the 
performance of which a third would derive a benefit, gives a right 
of action to such third party, he being neither privy to the contract 
nor the consideration. To entitle him to an action the contract must 
have been made for his benefit. He must be the person intended to be 
benefited ; and all that the case of Lawrence v. For decides is, that where 
one person loans money to another upon his promise to pay it to a third 
person, to whom the party so lending the money is indebted, the contract 
thus made by the lender is made for the benefit of his creditor, and the 
latter can maintain an action upon it without proving an express promise 
to himself from the party receiving the money.” ? 


According to these dicta the right to sue enures to the third 
person when it is intended that he should be benefited by the con- 
tract. 

The latest discussion of the question is to be found in Vrooman 
v. Turner,? decided only three years ago. The facts of this case 
were as follows. One E. the owner of certain premises, having 
mortgaged them, conveyed them to M. Through various mesne 
conveyances, in none of which was the payment of the mortgage 
assumed, the title came to S., who conveyed the premises to the 
defendant by a deed, in which the latter covenanted to pay 
the mortgage. The Supreme Court having given judgment for 
the deficiency against the defendant in favor of the mortgagee, 
an appeal was taken to the Court of Appeals. The following is 
an extract from the judgment of the latter court: — 


“To give a third party who may derive a benefit from the performance 
of the promise an action, there must be, first, an intent by the promisee 
to secure some benetit to the third party, and second, some privity between 
the two, the promisee and the party to be benefited, and some obligation 
or duty* owing from the former to the latter which would give him a 
legal or equitable claim to the benefit of the promise, or an equivalent from 
him personally. 


1 Burr vy. Beers, 24 N.Y. 178 distin- 
guished. Accord. Merrill vy. Green, 55 N. 
Y. 270, and Simson v. Brown, 68 N. Y. 
855, 


2 69 N. Y, 280. “ An assumption clause 
in a deed can only be enforced by a lien, 
—or where in equity the debt of the gran- 
tor, secured by the lien, becomes by the 
agreement between him and his grantee, 
who assumes the payment, the debt of 


the latter.” Pardee v. Treat, N. Y. Weekly 
Digest, Dec. 24, 1880. 

8 In Thorp v. Keokuk Canal Co. 48 N. 
Y. 253, defendant took a deed of certain 
premises subject to a mortgage, which he 
covenanted to pay. The bond accom- 
panying the mortgage contained a pro- 
vision that, in case of default, recourse 
should first be had to the mortgaged 
premises, and that the obligor should be 
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“It is true there need be no privity between the promisor and the 
party claiming the benefit of the undertaking, neither is it necessary that 
the latter should be privy to the consideration of the promise, but it does 
not follow that a mere volunteer can avail himself of it. A legal obliga. 
tion or duty of the promisee to him will so connect him with the transae- 
tion as to be a substitute for any privity with the promisor, or the consider. 
ation of the promise, the obligation of the promisee furnishing an evidence 
of the intent of the latter to benefit him, and creating a privity by substitu. 
tion with the promisor. A mere stranger cannot intervene and claim by 
action the benefit of a contract between other parties. There must be 
either a new consideration or some prior right or claim ayainst one of the 
contracting parties, by which he has a legal interest in the performance of 
the agreement; there must be a legal right founded upon some obligation 
of the promisee in the third party to adopt and claim the promise as made 
for his benefit.” : 


Held, that the action would not lie against defendant. 

Just as in the two cases immediately preceding it, Vrooman y. 
Turner holds that in order to give to the third person a right of 
action, it must be the intention of the promisee to benefit him; 
but in the opinion in Vrooman v. Turner this right of the third 
person to sue is still further restricted: ‘* There must be some 
obligation or duty owing him from the promisee.”’ As a matter 
of fact, in the majority of such contracts some such duty or obli- 
gation would be present, but why is it necessary to the right of 
the third person to sue? The reasoning of the court seems as 
follows: “No mere ‘volunteer’ [?] can take advantage of the 
contract; there must be a legal obligation between the third 
person and the promisee, which will so connect the former with 
the transaction as to be a substitute for any privity with the 
promisor, or the consideration of the promise, the obligation of 
the promisee furnishing evidence of the intent of the latter to 
benefit the third person, and creating a privity by substitution 


answerable only for a deficiency. Held, 
that the mortgagee could maintain an ac- 


tween the third person and the covenan- 
tee need not be the same as the liability 


tion against defendant without first fore- 
closing the mortgage, and could recover 
from defendant the whole amount unpaid. 
According to this decision it seems a cov- 
enantor can impose a liability on himself 
in regard to the third person different 
from the liability or duty existing between 
that third person and the covenantee ; and 
if one holds that the duty existing be- 


which the covenantor imposes on himself, 
one is not far from holding that no duty 
need exist between the third person and 
the covenantee. Still it must be admitted 
that in Thorp v. The Canal Co. the two 
obligations were in so far the same .that 
performance on the part of the covenan- 
tor would have freed the covenantee from 
his liability to the holder of the mortgage. 
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with the promisor.” With regard to all of which it may be said, 
that of all ambiguous and empty terms in the law, the term 
“privity” has the most various and numerous meanings; in other 
words, is the one which comes the nearest to having no meaning 
at all except that which may be drawn from the context. 
«Privity” is a mystery which no one need hope to unravel this 
side of the grave, and here is a new appearance of the legal 
Proteus, privity by substitution; for instance, A. is indebted to 
B., and in consideration of a release from B. promises to pay off 
B.’s creditor, C. So, by substitution, a privity is created between 
A. and C., a privity to which C. is not privy! “ Privity by sub- 
stitution” can be nothing more—to adopt another phrase in the 
same opinion— than a “substitute for privity,” 7. e. something 
else. 

Any careful student of legal history must have noticed two 
prominent tendencies in the growth of any system of law: the 
first, a tendency to carry out the intention of contracting parties 
and enlarge the scope of legal competency; the second, a ten- 
dency to avoid circuity of action in so doing. These two 
tendencies appear because the law continually strives to keep up 
with the requirements of society. Accordingly, for example, the 
law has striven to enforce the rights of a third person against 
him who has made a promise for such third person’s benefit. 
Sometimes the law has given up the task, saying, ** There is no 
privity, the suit is a legal impossibility ;** sometimes it has more 
or less intelligently enforced these rights, but has hitherto failed 
satisfactorily to answer the question, how is it possible logically 
and consistently to enforce this questionable right of a third per- 
son to sue on a contract made for his benefit, where the consider- 
ation moves neither from him nor from his representative ? 

Possibly the solution has hitherto been overlooked on account 
of its simplicity. What is the general nature of the obligation 
into which a party enters in making a valid contract? A con- 
tracting party is supposed to know the law, and to know that a 
legal sanction is attached to every promise for a consideration, 
not in itself impossible to perform nor against good morals or 
public policy. Such a party, therefore, in contracting is conclu- 
sively presumed to assent to this sanction, which is to be enforced, 
if necessary, by means of an action. Thus the obligation into 
which a contracting party enters may be regarded as an obliga- 
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tion in the alternative either to perform or to incur the liability 
of an action, the object of which shall be to compensate the other 
party as completely as possible for the non-performance of the 
contract. 

A., in contracting with B. for a valid consideration, binds him. 
self either to perform or be sued. This is the ordinary nature 
of the obligation on A.’s part. Now it is undeniably competent 
for A. to bind himself to B. to perform some act for the benefit 
of a third person C., and A. binds himself here in the same alter- 
native to perform or be sued ; and, it being competent for A. to 
contract with B. in such a manner as to make the performance 
of the contract relate to C., that is, in such a manner as to make 
the one alternative of the obligation to which A. binds himself 
relate to C., the law to be consistent must allow A. to contract 
with B. in such a manner that the other alternative of the obli- 
gation shall relate to C. as well. 

The usual contract made by A. with B., the consideration 
moving from the latter, is in favor of B., and consists of the 
alternative obligation to perform or be sued by B. This is A.’s 
intention, express or implied, assented to expressly or impliedly 
by B. Suppose, now, A. contracts with B. in favor of C. It may 
be the intention of the contracting parties that both alternatives 
shall relate exclusively to C.,— that is, shall be in his favor, in 
which case B. would have no further rights under the contract; 
or it may be intended that the one alternative performance shall 
be in favor of C., and the other alternative, right of action,! in 
favor of B., or even of B. and C. Although, as in the last 
instance, the second alternative, right of action, be in favor of 
both B. and C., it does not follow that there are two rights of 
action. Just as the first alternative performance is single, so 
there is in reality but one right of action for the failure of this 
performance.2. The question who shall sue depends equally with 
the question for whose benefit is the contract made, upon the 
intention of the contracting parties; and although where the 
intention is to benefit the third person it will also be intended 


1 Of course, “right of action” denotes benefit of B., or a certain other act for 
here the “liability to be sued,” viewed the benefit of C. Here there might be 
from the standpoint of the obligee. two distinct causes of action for the com- 

2 The case might be still further com- pensation of different wrongs; the one 
plicated by supposing the promise to be action, however, excluding the other. 
either to perform a certain act for the 
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usually that he shall be entitled to sue, yet this is not necessarily 
so in theory, and hence the ratio decidendi of some of the New 
York cases is not the correct one. 

It may be said that a right of action is an incident attached by 
the law, and in no way dependent on the will of the parties; but 
in the first place, this is not so, for the parties can always agree 
that no right of action shall attach at all; and in the second 
place, it would be foolish in the law to allow certain contracts to 
be made and yet withhold its sanction — the power to enforce 
them— from him who often may be the only person whose inter- 
est it will be to compel performance. 

That, in the present state of our commercial society, the right 
of a third person to sue where a contract is made for his benefit 
is a necessity, it would be hard for any one to deny. Indeed, its 
necessity is shown in many ways. Business is largely carried on 
by means of the telegraph. When the sender of the message is 
not the agent of the receiver, the contract is undoubtedly be- 
tween the telegraph company and the sender. Suppose a mes- 
sage is incorrectly forwarded; who is to sue for the damages 
resulting ? Of course the sender can sue if damages result to 
him; but it is to the receiver of the message that damages more 
often result. Now who is to sue? Not the sender, for he has 
no cause of action,’ not having been injured; and shall we say 
the receiver cannot sue because the telegraph company never 
contracted with him? According to this view, there would 
indeed exist a large class of wrongs without a remedy. 

It is submitted the proper view is this: The telegraph com- 
pany contracts with the sender for the benefit of the receiver, as 
the latter’s interest shall appear, to transmit the message, using 
due care, and, in case of negligence and damages resulting there- 
from, to compensate the receiver if it is to him that the damages 
result. The contract is one entered into partially for the benefit 
of a third person, the receiver of the message.” . 


1 Or at least only a cause of action to 
recover the trivial sum paid for the mes- 
sage. 

2 This seems a more reasonable view, 
as well as one which corresponds more 
closely to the facts of the transaction, 
than that taken in De Rutte v. The Tele- 
graph Co.,1 Daly, 547, where Judge Daly 
says: “ The contract for the transmission 
of a telegraphic message is not neces- 
VOL. 11.—N 8. 


sarily made with the person by whom, or 
in whose name, it is sent. He may have 
no interest in the subject-matter of the 
message, but the party to whom it is ad- 
dressed may be the one with whom the 
contract is made.” The fact unfortu- 
nately remains, that the receiver of the 
message is not the party with whom the 
contract is made. 

A South Carolina case holds that there 
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Two important though subordinate questions remain for con- 
sideration: the first one, construction of the contract; the 
second, power of the contracting parties to rescind. 

As has been already said, the contract is to be construed in 
accordance with the intention of the contracting parties; on this 
intention depends the right of the third person to sue. In the 
usual case of a promise from A. to B., it is seldom expressed 
that B. shall have a right to sue in the event of non-performance 
on the part of A.; this is understood in making the contract, 
But where a contract is made in favor of a third person, there 
may be two parties interested in the performance. Al is clear if 
it is expressed in the contract that the promisee, or the third per- 
son, or either, may sue in case of breach. The question arises 
only where this is not expressed, but left to be determined from 
the terms and circumstances of the contract. 

Undoubtedly, in most cases, it would be intended that the 
promisee should have the right to sue, whether this right was to 
extend to the third person or not; though the promisee might in 
terms preclude himself from exercising this right. Moreover, the 
presumption would seem to be, that it was the intention of the 
contracting parties that the third person should have the right to 
sue in cases where the contract was made clearly for his benefit. 
Sometimes it would be difficult to discover the intention, but this 
is a difficulty which may occur in any contract. 

Suppose the case where there is no such affection to be pre- 


is sufficient privity between the receiver 
and the company to enable the former to 
sue, even where the sender has paid for 
the message. But the view only leads to 
the inquiry, what is privity? Aiken v. 
Tel. Co., 5 S. C. 358; contra, L. R. 2 C. P. 
D. 62, 16 W. R. Q. B. 219; and see 35 
Penn. St. 298. 

A dictum of Judge Brady in Rose vy. 
Tel. Co., 8 Abbot’s Pr., n. s. 408, is as 
follows: “Iam not prepared to say that 
irrespective of a liability arising purely 
on contract, a telegraph company may 
not be liable to a third person for the 
injurious consequences of a telegraphic 
message to such third person. If upon 
the faith of a message thus communicated 
the receiver enters into contracts, &c., 
which result in loss to himself, which loss 
is wholly occasioned by errors in the 


message, which errors were negligently 
made by the telegraph company, it 
would seem that a liability should attach, 
not on the ground of a violation of a con- 
tract, but of the violation of a duty, the 
faithful performance of which the com- 
pany had undertaken.” There is still a 
difficulty in this view of the matter. The 
telegraph company is “under a duty” 
to transmit with care. Is this a duty 
towards every one? Suppose some one 
happens to see an incorrect message lying 
on the receiver’s desk, and, by acting on 
the faith of it, incurs loss. Would any 
one maintain that such a one could sue? 
If not, then the telegraph company is 
under some especial duty or liability to 
the receiver, which can only arise through 
its contract made with the sender for the 
benefit of the receiver. 
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sumed between the promisee and the third person as would be 
likely to cause the former to stipulate for the latter. Here in all 
probability the promisee intended to benefit himself. Still, if the 
object of the contract was such that it could not be reached com- 
pletely and surely without a right of action in the third person, it 
is fairly presumable that it was the intention of the contracting 
parties that the third person should possess such right. For 
instance, A. promises B. for a valid consideration to pay B.'s 
debts. Here B.’s object in making the contract might not be 
reached unless B.’s creditors should have the power to sue A. 
Having that power, they would be less likely to harass B. himself. 
So here it may be presumed to have been intended that the cred- 
itors should be competent to sue. 

If, however, it appears that it was not the intention of the 
contracting parties that the third person should sue, even where 
he would be the only one benefited by the contract, such right 
should not be accorded him, except where other elements, say of 
estoppel, come into play. Suppose the instance of a covenant on 
the part of a grantee of mortgaged premises to pay the mortgage. 
If this covenant is put into the deed and goes on record, the 
mortgagee might claim that the grantor was estopped from deny- 
ing that it was the intention of the contracting parties that the 
mortgagee should have the right to sue thereon. But this prom- 
ise might have been made in some other manner than by inser- 
tion in the deed, and it might have been expressed that the 
promise was intended solely for the indemnification of the 
grantor, and not for the benefit of the mortgagee. Under such 
circumstances, it is submitted, the mortgagee could maintain no 
action,! 

Finally, it would seem that, when the intention of the contract- 
ing parties as to the exercise of the right of action cannot be dis- 
covered, the presumption most general in its application, as well 
as the most equitable, would be that it was intended that every 
person direetly interested in the performance should have a right 
of action suitable to the enforcement of his interests. 


1 To hold that a binding promise, from contrary would impose a restriction upon 
the fulfilment of which a third person freedom in acquiring contract rights al- 
will derive some benefit, necessarily gives most as great as would result from deny- 
such third person a right to sue thereon, ing the right of the third person to sue 
notwithstanding the clearly expressed under any circumstances. 

intention of the contracting parties to the 
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The second and more difficult of the subordinate questions 
referred to arises in regard to the right of the contracting parties 
to rescind. 

To solve this question, the nature of consideration must be 
kept in view. Whatis consideration? Benefit recetved, or risk, 
trouble, or detriment caused. When A. makes a promise to B, 
for the benefit of C., the consideration moving to A. from B,, 
this is sufficient to oblige A. to perform, and, if so intended, to 
give a right of action to C. But cannot B. waive the perform. 
ance, and discharge A. from all liability? Certainly, up to a 
certain point of time, —that is, up to the time when B. himself 
becomes bound to C. through the assent of C. to the contract and 
his reliance thereon. From this time forth, it should require in 
addition the consent of C. in order to rescind ; for from this time 
consideration is moving from C. Whether the mere assent of C. 
is sufficient, or whether it is necessary that C. should act further 
upon his reliance on the contract in order to make it impossible 
for A. and B. to rescind by mutual consent, is a question of suffi- 
ciency of consideration and to be decided according to the rules 
applicable to that topic. 


Henry O. TAYLor. 
New York. 
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THE LEX LOCI IN REGARD TO INSOLVENT ASSIGN- 
MENTS. 


Tue laws of the different States of this country on the subject 
of insolvency and assignments for the benefit of creditors are 
almost as various as the States themselves are numerous. In a 
few of them there exists an insolvent law, so called, similar in its 
general provisions to the United States bankrupt law lately re- 
pealed. This is true of Maine, Massachusetts (upon whose law the 
United States bankrupt law of 1867 was modelled), and California, 
at least. These laws provide for the commencement of proceedings 
by petition, either voluntarily by the debtor or by the creditor in 
invitum ; for the election of an assignee by the creditors, under the 
supervision and subject to the approval of the court; for the 
transfer of the debtor’s entire estate to the assignee, including 
property alienated by the debtor in fraud of his creditors at com- 
mon law, or in fraud of provisions of the act prohibiting prefer- 
ences, and dissolving certain liens obtained by creditors by attach- 
ment; for the collection of these assets, the conversion of them into 
money, and its distribution to those who have presented and estab- 
lished, in the manner required, claims against the estate, pro rata 
for the most part, but granting full payment of certain claims; and 
for the discharge of the debtor finally from all provable debts not 
grounded in fraud, independently of the assent of creditors if 
the estate pays a certain percentage, and on condition of the 
assent of a certain proportion if it does not, provided the debtor 
has so conducted himself, both in the judicial proceedings and 
previously thereto when in contemplation of insolvency, as to 
facilitate the equal distribution of his property among his cred- 
itors. There are provisions for the notification of creditors and 
others ; to enable the assignee to discover the debtor’s property, 
by schedules furnished by him, and by examination of suspected 
persons; to fix the liabilities, trial being had upon disputed 
claims, and the claims of creditors who have accepted preferences 
being rejected. 
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These are the familiar provisions of the bankrupt law. In New 
York there are two systems. By the first, known as the Two- 
thirds Act, the debtor and two-thirds in amount of the creditors 
unite in a petition, an assignee nominated by them is appointed, 
and a discharge is granted to the debtor, if he has not preferred 
any creditors. In Connecticut there are both the voluntary and 
involuntary systems. Under the former the debtor himself makes 
the assignment, and names his assignee without petitioning the 
court; but the assignee thus named must be approved by the 
court upon hearing after notice given. The assignee may be re- 
moved for cause. The assignment dissolves certain attachments, 
If the debtor has been guilty of no preferences, a certain allow- 
ance from the estate is made him, and he is discharged from all 
claims proved, and his property exempted from being applied to 
the payment of debts provable for two years thereafter. In 
Rhode Island there is an involuntary system ; and a voluntary 
system, merely providing for an equal distribution of the property 
among the creditors, without preferences, except in favor of the 
United States, the State of Rhode Island, and laborers, upon an 
assignment made by the debtor himself; but under neither of 
these systems is a discharge granted. In Pennsylvania there are 
two systems, called respectively the Assignment and Insolvent 
Law. Under the insolvent law an imprisoned debtor, or another, 
may petition the court, and obtain his release upon surrendering 
his property to an assignee, chosen by the creditors, and he is 
thereafter to be exempt from arrest on debts then due ; also, he 
may obtain a discharge as to his future acquisitions of property for 
seven years, if the majority in number and value of his creditors 
will consent. By the Kansas law the debtor makes an assign- 
ment, and names an assignee, who takes care of the property till 
a meeting of creditors, at which they elect a permanent assignee, 
under the supervision of the judge. No discharge is granted ; 
there is nothing requiring the debtor to assign all his property; 
it is merely provided that all the property assigned shall be dis- 
tributed among all the creditors ratably. By the Ohio law, after 
an assignment by a debtor it is optional with the creditors to sub- 
stitute an assignee of their own selection for the debtor's ap- 
pointee. No discharge is granted. Under the New York law, 
known as the General Assignment Law, there is no petition and 
no discharge ; but the assignee may be removed by the court for 
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cause. ‘There are special provisions for publishing notices, for the 
examination of the debtor and others, and everything is consid- 
ered as done in court. By the Pennsylvania assignment law no 
conditions or preferences are allowed in an assignment : the claims 
of laborers and certain others are paid in full. By the Minnesota 
law, the assignee to whom a debtor makes an assignment repre- 
sents the creditors so far as to be able to reciaim property trans- 
ferred in fraud of creditors. Whether this includes the right to 
set aside preferences made by the debtor is an open question. In 
some of the States, e.g. Colorado, there are no statute provisions 
to regulate the assignment or administration of insolvent estates, 
but the entire matter is left to the operation of the common law. 
From the diversity of these laws, widely affecting, as they do, 
the relations of debtor and creditor, questions as to their opera- 
tion when in conflict with each other, everywhere important, 
derive among us a special importance, and must be the subject of 
constant inquiry to the practitioner, in the absence of a general 
bankrupt law. On account of what has seemed to us to be the 
obscure and inadequate presentment of the subject in the leading 
text-books, we have made a somewhat extensive examination of 
the law in relation thereto. It will be seen hereafter what use 
is to be made of the illustrations above given of the laws of the 
different States when we shall try to establish a principle of classifi- 
cation on which to base an important distinction. For the present 
it is enough to observe that these laws incorporate the prominent 
features of the bankrupt law, each in a different degree from 
every other. While some consist of a few simple provisions de- 
signed to secure equality among the creditors, or to assist the 
assignee in determining who are entitled to share in the estate, 
or to prevent a merely partial application of the debtor's assets 
to the payment of his debts, or perhaps merely to give an effect 
to an assignment unaccompanied by the assent of creditors, 
which it would not have at common law under the same circum- 
stances, others are schemes full of detail, designed for the ad- 
ministration of the estate of all insolvent debtors; and between 
these extremes are intermediate forms, that merge into each other 
in such a way as to render any division we may have had in mind, 
eg. into insolvent and assignment laws, impracticable in appli- 
cation, at least until we have given to these words a special mean- 
ing not suggested by the words themselves. The distinction 
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between insolvent and assignment laws is certainly not less 

vague than that between insolvent and bankrupt laws, with 
reference to which Chief Justice Marshall has said, in Sturges y, 
Crowninshield:' * Although the two systems have existed apart 
from each other, there is such a connection between them as to 
render it diflicult to say how far they may be blended together, 
... This difficulty of discriminating, with any accuracy, be- 
tween insolvent and bankrupt laws would lead to the opinion 
that a bankrupt law may contain those regulations which are gen- 
erally found in insolvent laws, and that an insolvent law may 
contain those which are common to a bankrupt law.” 

The general question presented, then, is, What operation has 
an assignment of an insolvent debtor’s estate in a country or State 
other than that of the debtor? It-may be well, as a preliminary, 
to notice the nature of the considerations which affect the deter- 
mination of problems of this kind. It is said that the laws of a 
State or country do not have any extra-territorial operation suo 
vigore, but that such operation is only granted ex comitate. This 
is the common language of the opinions, but it is an extremely 
unsatisfactory ground on which to place a decision. For the fact 
is, that the laws of one State or country are recognized by other 
States and countries continually, and in many different ways ; and 
in cases in which it is settled on the principles of that branch of 
jurisprudence known as Private International Law, or the Con- 
flict of Laws, that foreign law should apply, such law is applied 
asa matter of course, by the courts, without the exercise of any 
vague or irresponsible discretion. Courts do not blindly ignore 
the existence of other sovereignties than the one to which they 
owe allegiance, but extend to them and their laws such recogni- 
tion as is necessary to avoid involving persons in a conflict of 
duties ; and this is surely a matter of right and justice to individ- 
uals, rather than of mere courtesy to States. Thus it is as 
well settled a principle of law as any, that in regard to rights 
under contracts the law of the place of the contract governs, 
although the law of the forum controls in all questions as to the 
remedy. So also it is a settled rule with regard to succession to 
personal property by will or intestacy, that the law of the domi- 
cile shall govern, even as to property in a foreign jurisdiction. 
And in a decision on this very subject of the operation of foreign 


1 4 Wheat. 122, 195. 
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assignments,! the court refused to be influenced by the fact 
that the courts of Maine, in which State the assignment in ques- 
tion was made, had held a precisely similar assignment in Massa- 
chusetts invalid as to property in Maine, but gave the full effect 
asked for to the Maine assignment. They said the comity to be 
exercised was not, a precise system of retaliation but “a general 
comity and reciprocity of rights and advantages.” We therefore 
feel justified in saying that it is not generally a safe reason to 
assign for the decision of any of these questions that foreign laws 
have no extra-territorial operation. 

First, then, it is well settled that an assignment, whether volun- 
tary or involuntary, will be operative to pass the title to personal 
property of the debtor in foreign countries and States, as against 
the debtor himself and all others except creditors.* 

It is chiefly when the rights of creditors intervene that the 
title of the foreign assignee is questioned. In Harrison v. Sterry$ 
it is true Chief Justice Marshall denies the title of the assignee 
of an English bankrupt estate to property found in this country, 
on the broad ground that “ the bankrupt law of a foreign country 
is incapable of operating a legal transfer of property in the 
United States ;” but the controversy in that case was between 
the assignee and creditors here, and the language of the opinion 
is to be considered as used with reference to that class of cases. 
It is so explained by Story. At least, if not so intended, it is 
not acorrect statement of the law. The title of the foreign as- 
signee is thus recognized because he is considered as representing 
the bankrupt; but the doctrine does not extend beyond this, and 
recognizes him as the representative of the creditors. He can- 
not sue to recover property transferred by the bankrupt himself 
in fraud of his creditors.® 

In regard to real property, it has been said that the rule 
is different, and that title cannot be derived even as against 
the debtor himself, by a foreign assignment in bankruptcy or 
insolvency.’ It is true, of course, that there is this difference 
between real and personal property on this point; viz., that 
the conveyance of the former being required to be by deed, 

! Means v. Hapgood, 19 Pick. 105. 4 5 Cranch, 289. 

2 See Hanford v. Paine, 82 Vt. 442, 455, 5 Conflict of Laws (7th ed), § 421. 
per Redfield, C. J. & Betton v. Valentine, 1 Curt. 168. 


* Story, Confl. of Laws (7thed.),§420; 7 Hutcheson vy. Peshine, 16 N. J. Eq. 167. 
Dehon v. Foster, 4 Allen, 545, 553, 554. 
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there must be a deed executed by the debtor, recorded, &e., 
according to the form prescribed by the law of the State or 
country where the land is situated ; but when this is done, as the 
court in insolvency proceedings generally has the power now to 
require it to be done, there seems to be no further reason for dis. 
tinguishing between realty and personalty. A court of equity 
has the power to compel the conveyance of real property in a 
foreign jurisdiction, in cases of specific performance and in other 
eases.! It affects the title by acting in personam. There seems 
to be no reason, then, why this should not be done in bankruptey 
or insolvency proceedings. This view is sustained by the case of 
Graydon v. Church, in which it was held that a receiver ap- 
pointed in chancery proceedings in New York might sue to re- 
deem from or to foreclose a mortgage upon land in Michigan, the 
requisite conveyance having been made by the debtor by order 
of the New York court. There were no rights of domestic cred- 
itors to be protected. 

We come to consider the question, then, with reference to 
the rights of creditors who assail the title of the foreign assignee. 
First, the mere fact that the assignment was executed in a foreign 
jurisdiction by a debtor domiciled there, is not an objection to the 
validity of the assignment even as to creditors. If nothing else 
can be objected to the assignment than this, that the assignor 
is out of the jurisdiction; if it is not invalid by the laws of the 
State where the question arises; if it is not involuntary, and no 
other reason appears for impeaching it,—the assignment will 
prevail over the claims of domestic creditors who may have at- 
tached property found within the jurisdiction to secure their 
debts. 

On the other hand, it is equally well settled in this country at 
the present day that it is an objection to a foreign assignment, 
when title thus derived is invoked against creditors, that it was 
involuntary, and made by the court of bankruptcy or insolvency, 
or by its order, in proceedings in invitum.! We say this is well 
settled in this country at the present day. Itis otherwise, how- 
ever, in England. There the title of an assignee or commission- 

1 Story, Equity Jur. (12th ed.) § 1290. 4 2 Kent’s Com. (12th ed.), p. 406 ; Story 
2 7 Mich. 50. on Conflict of Laws (7th ed.), § 403; Bur 
8 Burrill on Assignments (8d ed.), rill on Assignments (3d ed.), § 303; Har- 


§ 803; May v. Wannemacher, 111 Mass. ison v. Sterry, 5 Cranch, 289; Taylor v. 
202. Columbian Ins. Co., 14 Allen, 358. 
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ers in foreign bankruptcy proceedings is recognized in preference 
to the claim of domestic creditors, and in the case of Holmes v. 
Remsen,} decided in 1820, Chancellor Kent adopted the same view, 
and enforced it in a lengthy opinion, reviewing the authorities 
and pronouncing in favor of the English*law, on broad grounds 
of commercial policy. That decision, however, has been over- 
whelmed by the mass of decisions contra, and the opposite view 
has prevailed, as Kent himself states in his Commentaries.? 

The reason given for these decisions is, that while the debtor 
himself may exercise, in a jurisdiction other than that of his cred- 
itors, the right which he might exercise there, and while the in- 
convenience to creditors of seeking their dividends abroad is not - 
considered a sufficient reason for abridging this right, yet when it 
is by compulsion of a foreign court that the transfer is made, do- 
mestic creditors should be protected, by being allowed to apply 
the assets found at home to the payment of their debts. The 
maxim that personal property follows the person is not to be ap- 
plied, it is said, when the interests of citizens would be thereby 
prejudiced, and an analogy is claimed to the case of administration 
on the estate of a deceased person, in which case each State ad- 
ministers the assets within its limits. 

An inquiry of a practical nature naturally arises here, viz. 
whether an assignment in voluntary proceedings under laws like 
the bankrupt law has extra-territorial operation. And, some- 
what strangely, the language of the text-books and author- 
ities is obscure and misleading with reference to this point. 
Story, in the Conflict of Laws, § 403, speaks of “involuntary 
transfers by operation of law, such as are statutable transfers 
under the bankrupt or insolvent laws of the country of his 
domicile,” and says, § 411, ** There isa marked distinction be- 
tween a voluntary conveyance of property by the owner, and a 
conveyance by mere operation of law, in cases of bankruptey in 
invitum,” &e. ‘* This makes asolid distinction between a volun- 
tary conveyance of the owner, and an involuntary legal convey- 
ance, by the mere authority of law. The former has no relation 
to place ; the latter, on the contrary, has the strictest relation to 
place.” In Burrill on Assignments (3d ed.), § 303, it is said, 
“ There is a clear and well-defined distinction between involuntary 
transfers of property, such as work by operation of law under for- 


1 4 Johns. Ch. 460. 2 2 Kent’s Com. (12th ed.) 406. 
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eign bankrupt assignments and insolvent laws, and a voluntary 
conveyance.” In Lowry vy. Hall, Gibson, C. J., said of a case of an 
assignment in insolvency proceedings begun by petition, that it 
would be good everywhere, being “ unlike a commission of bank- 
ruptey, which is in invitum.” (The italics are the Chief Justice’s.) 
In Taylor v. Columbian Ins. Co.,2, Gray, J., states the rule of law 
thus: * When upon the insolvency of a debtor the law of the 
State in which he resides assumes to take his property out of his 
control, and assign it by judicial proceedings without his assent 
[the italics are ours] to trustees for distribution among his cred- 
itors, such an assignment will not be allowed by the courts of 
another State to prevail,” &e. In Kelly v. Crapo, the distinction 
is stated by Church, C. J., thus: * A voluntary conveyance, valid 
according to the laws of the State where the owner resides, will 
in general operate to transfer such property wherever it may be 
situated ; whilst a conveyance by operation of law, in proceedings 
under bankrupt and insolvent acts in invitum, can affect only 
such property as is actually situated within the territory of the 
State or country where the law is enacted.” In May v. Wanne- 
macher, it was held that an assignment made with reference to 
the laws of Pennsylvania, in accordance with which the proof of 
claims and distribution of property were conducted as judicial 
proceedings, was operative to transfer property in Massachusetts 
as against Massachusetts creditors. In the opinion this language 
is used (p. 208, per Wells, J.): ** Assignments made by commis- 
sioners of bankruptcy or by judicial or legislative authority 
merely, without the act and assent of the debtor [the italics are 
ours] are not held as binding upon the courts of another State.” 
In Holmes vy. Remsen® and Remsen vy. Holmes,® the question was 
discussed whether in case of involuntary bankruptcy proceedings 
the estate abroad could be secured for the assignee by the bank- 
rupt’s voluntarily executing a confirmatory transfer. Platt, J, 
thought not. The argument of counsel on the affirmative side 
was, that because the involuntary transfer was inoperative it 
could not be held to vitiate a distinct contemporaneous act which 
would be valid by itself. Kent acceded to this view, and Story’ 


12W.&S. 129, 131. 5 4 Johns. Ch. 460. 
2 14 Allen, 353, 355. 6 20 Johns. 267. 


3 45 N. Y. 86. 7 Confl. of Laws (7th ed.), § 418. 
4111 Mass. 202. 


258 

t 
ti 
Vv 
| 
( 

XUM 


LEX LOCI IN REGARD TO INSOLVENT ASSIGNMENTS. 259 


coincides in this opinion. The drift of all this would seem to be 
towards giving extra-territorial effect to an assignment in volun- 
tary bankruptcy or insolvency. It is none the less the debtor's 
yoluntary transfer, when the court happens to execute the con- 
veyance, if it is done in pursuance of the debtor's petition ; and 
surely the antecedent application marks the voluntary character 
of the transfer as strongly, at least, as a subsequent submission to 
proceedings tn tnvitum. 

But let us look more carefully at the authorities. The early 
cases were mostly cases of English bankruptcies ; under the Eng- 
lish law there was no voluntary proceeding, and therefore the 
question did not arise, and this evidently explains the silence or 
ambiguity of the books on the subject. In the case of Kelly v. 
Crapo! afterwards before the Supreme Court of the United 
States, Crapo v. Kelly,’ the question was whether a vessel reg- 
istered in Massachusetts, which was on the high seas bound for 
New York at the time when the owner, a citizen of Massachusetts, 
went into voluntary insolvency, and which was attached by New 
York creditors on its arrival in port at New York, could be held 
by them as against the Massachusetts assignees. This case was 
argued and decided both in the New York Court of Appeals and 
United States Supreme Court solely with reference to the ques- 
tion whether the vessel was to be considered as a part of Massa- 
chusetts territory, in which case the title under the assignment 
would prevail even on the rules governing transfers in tnvitum. 
Nothing was claimed from the fact that the insolvency proceed- 
ings were voluntary, although, as said in the opinion by Hunt, J., 
it was admitted that if the assignment had been the personal act 
of the owner it would have passed the title to the vessel any- 
where. It was not considered as a transfer by the personal act 
of the owner, or as belonging to that class of cases, but as gov- 
erned by the rule which denies to involuntary transfers any 
extra-territorial operation.2 And although in the decision in 
the United States Supreme Court the same result was reached 
as would have been by treating it as a voluntary personal 
transfer, yet the decision, on the actual ground taken, involved 
the solution of the difficult problem, whether the vessel should 
properly be regarded as a part of Massachusetts territory, on 


1 45 N. Y. 86. 2 16 Wall. 610. 
% See opinion of Hunt, J., 16 Wall. 622. 
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which the court divided, whereas, on the other ground, it would 
have been easy ; and in the New York court (whose judgment 
was reversed) the result was the opposite of what it would have 
been in the case of a personal transfer. This case, therefore, if jt 
has not the force of an actual adjudication of the question, really 
dispels any doubt fostered by the language of opinions and text- 
books as to the operation of such transfers. They have no extra- 
territorial operation. Moreover, in the case of Dunlap v. Rogers! 
the question actually arose and was decided, and again in Paine 
v. Lester.2. In the New Hampshire case, a domestic creditor of a 
Massachusetts insolvent was held to have superior rights to the 
assignee of the latter, appointed in voluntary proceedings under 
the Massachusetts law, though no attention seems to have been 
paid to the point in question. In Paine v. Lester, a Rhode Island 
creditor attaching in Connecticut a debt due to a Pennsylvanian 
insolvent prevailed over the assignee appointed in voluntary pro- 
ceedings under the insolvent law of Pennsylvania, because, in the 
language of the opinion, it was “a statutory, not a common-law 
conveyance.” The statute referred to is the one heretofore de 


scribed, and it differs from the Massachusetts statute in the vital 
matter of the discharge. It does not provide for the discharge of 


the debtor from his debts ; only his body is discharged, with the 
addition that a certain assent of creditors may entitle him to a 
property exemption for seven years. It is evident from these de- 
cisions that there is a class of cases in which an assignment is 
limited in its operation to the jurisdiction where made, unlike the 
class heretofore considered, resting on a different basis of legal 
principle, and whose limits it remains to define. The reason given 
why assignments of the first class do not operate extra-territorially 
was because they are against the will of the debtor. That reason 
does not apply here. It is said the assignment is statutory ; but 
this conveys no distinct idea. In May v. Wannemacher, cited supra, 
the assignment was made with reference to statute regulations, 
but was held to transfer property out of the State, nevertheless. 
What amount, then, of statute regulation is needed to bring a case 
within the rule? The cases are not to be explained either by any 
conflict existing between the law of the place of the contract and 
that of the forum; for it is safe to say the result would be the 
same if similar or identical statutes existed in both places. It is 
1 47 N. H. 281. 2 44 Conn. 196. 
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suggested that the solution of the difficulty will be found by con- 
sidering a question of jurisdiction. It may be affirmed, without 
going beyond the limits of established law, that the courts of one 
State have no jurisdiction over an officer of the courts of another 
State, as such officer. For example, no suit can be maintained in 
ordinary cases against an executor or administrator in his official 
capacity in the courts of any country, except where he got his 
authority by virtue of the probate of the will and letters of ad- 
ministration. 

The executor or administrator is an officer of the court which 
appoints him. So, likewise, an assignee in insolvency is mani- 
festly an officer of the court under certain statutes, e.g. that of 
Massachusetts ; he is chosen by the creditors subject to the super- 
visory power of the judge, he gives bond, renders an account to 
the court, is liable to be removed, and administers the estate as 
the agent of the court. It would therefore be the assumption of 
unwarrantable authority for the courts of another State to call 
him to account. They would not obtain jurisdiction over him, 
as assignee, by his presence within the territory of such State, 
and service of process upon him there. There is a jurisdiction 
over the thing as well as over the person.* 

Herein, then, lies a reason for confining certain assignments, in 
their operation, to the jurisdiction within which they originate. 
A State may reasonably refuse to allow the property of an insol- 
vent to be taken from its citizens to be administered by one over 
whom its courts would not, from the nature of the case, have 
jurisdiction. It was not considered a sufficiently strong case to 
call for a protective policy that the assignee resided without the 
State merely. In the case of a purely personal transfer, the as- 
signee could be held accountable by the courts of other States, 
asin the case of any contract. But it is different here. For 
other courts cannot even hold him accountable according to the 
law of his domicile. His duty is, not only to act according to the 
law of his domicile, but to respond only to its tribunals. Why 
should the courts of one State yield to the courts of another, 
when the latter undertakes to administer the estate upon the 


1 Story on Conflict of Laws (7th ed.), 2 Smith v. Mutual Life Ins. Co., 14 Al- 
§ 513; Vaughn v. Northup, 15 Peters, 1; len, 336, 339, per Wells, J. 
Morrill vy. Morrill, 1 Allen, 132; Clark v. 
Blackington, 110 Mass. 369, 376. 
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petition of the insolvent to have his estate administered by the 
court, more than when they seek to enforce an assignment of 
the estate to themselves, upon the application of creditors, for the 
purpose of administering it? They do not, but hold the property 
within their jurisdiction for the benefit of creditors domicileq 
there in every case where an insolvent debtor delegates the 
administration of his estate to a foreign court. 

The result is that, so far as we have proceeded, we have dis 
covered the cases in which an assignment only operates intra. 
territorially to be, when the court assumes or the debtor delegates 
to it the administration of his estate for the benefit of creditors, 
It will be seen that the reasoning we have used to establish this 
with reference to the second class of cases applies equally well 
to the first class, and the reasons before relied on for the latter 
are only so much additional. In the application of this rule it 
will be necessary to ask in each particular case whether or not, 
from the method in which the assignee is appointed, and other 
indicia, he is to be fairly considered as the officer of the court, 
This test can be readily applied in many cases; in others, not so 
readily. In all cases in which the proceedings are begun by peti- 
tion, the assignee will be the agent of the court. The absence of 
any provision for a full discharge, or for any discharge of the 
debtor from his debts, will not affect the case. Thus, under the 
laws of Connecticut, Kansas, the insolvent law of Pennsylvania, 
and under the law of Ohio, at least in case the creditors claim 
the election, as they may do (the general provisions of which 
laws are summarized at the beginning of this article), it is 
thought the assignment would not be permitted to operate extra- 
territorially, although no discharge is granted except a limited 
one in the case of Connecticut and Pennsylvania. It should be 
noticed that the cases of May v. Wannemacher and Paine v. 
Lester, cited supra, were both cases of Pennsylvania assign- 
ments, although decided differently. But they were under dif- 
ferent laws of that State: in Paine v. Lester, the assignee being 
appointed on the petition of the debtor, although the debtor 
received no discharge from his debts ; in May v. Wannemacher, the 
assignment being made without the intervention of the court. 

Heretofore we have not supposed the case of a conflict, 
properly speaking, between the laws of the forum and the 


1 See Upton v. Hubbard, 28 Conn. 274. 
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domicile. But suppose now that the laws of the two States or 
countries are different, what will be the effect, independently of 
any assumption of special authority, over the assignment by the 
courts of the domicile? Will a personal assignment, valid where 
made, be valid everywhere, or not? To this question the au- 
thorities emphatically answer “ No.” If the assignment would 
not be valid if made in the State where the question is at issue, 
it will not be effective there because made in a State by whose 
laws it is valid. 

It was early decided, for example, that an assignment in an- 
other State, to which creditors have not assented by joining in 
the deed or by proving their claims, or in some other unequivocal 
way, or to which creditors enough have not assented to require 
the property in question for the payment of their claims, —in 
which case it would not be valid as to non-assenting creditors by 
the law of Massachusetts, — would not carry property in that 
State as against an attachment by creditors there.? 

So, too, it is held that an assignment giving preferences, in a 
State where that is allowable, will not be valid in another State 
whose laws forbid such preferences, and make such assignments 
void. And in the case of Rice v. Courtes* it was held that a New 
York assignment, including personalty in Vermont, which had 
not been perfected by a delivery such as the court considered 
necessary by the Vermont law, was ineffectual against an 
attachment there, though the delivery may have been suffi- 
cient according to the New York law. This case was so 
decided notwithstanding a decision accompanying it in the 
report,> holding a New York assignment valid as to property in 
Vermont, although not conforming to certain statute require- 
ments, — viz. that an assignment shall be specific and accompanied 
by an inventory ; the assignee shall not be one of the creditors 
to be benefited ; and the assignment shall be filed in the county 
clerk’s office. In Hanford v. Paine, the attaching creditor was 
himself a citizen of New York, and on that ground the assign- 

' Moore v. Bonnell, 2 Vroom, 90; May O’Brien, Mass. (not yet reported) ; John- 
v. Wannemacher, 111 Mass. 202, and au- son v. Parker, 4 Bush (Ky.), 149. 
thorities cited ; 2 Kent’s Com. (12th ed.) 3 Zipcey v. Thompson, 1 Gray, 243; 
407, n. 1. King v. Johnson, 1 Harr. (Del.) 81; Lor- 

2 Ingraham vy. Geyer, 18 Mass. 146; ing v. Pairo, 10 Iowa, 282; Richmondville 
Fail River Iron Works v. Croade, 15 Pick. Manuf. Co. v. Praill, 9 Conn. 487. 


11; The Watchman, Ware, 282; Pierce v. 4 32 Vt. 460. 
5 Hanford v. Paine, 32 Vt. 442. 


VOL. 11.—N. 8. 19 


the 
of 
he 
ty 
ed 
le 
| 
M 


264 LEX LOCI IN REGARD TO INSOLVENT ASSIGNMENTS, 


ment was properly held binding upon him, upon a doctrine that 
we shall presently notice; but Redfield, C. J., who gave the 
opinion in this case, and also in the preceding one, refused to put 
it upon that narrow ground. He attacks the doctrine that an 
assignment in one State will not carry property in another, unless 
valid by the laws of the latter, and repudiates it. He seems to 
proceed in the two cases upon a distinction that in matters act. 
ually affecting the thing, as delivery, the local law must be con- 
formed to, while the contract itself need only follow the law of 
the debtor’s domicile. It can only be said with reference to the 
case of Hanford v. Paine that the great preponderance of au- 
thority is against it, upon this ground, as shown by the cases here 
cited, although there is some little authority in its favor.! 

In a well-considered case in New Jersey the court refused to 
follow it.2. It is best explained upon another ground taken in 
the opinion, viz. that statutes like the one in question requiring 
assignments to be put on record, or bond to be given by the as 
signee, are not intended to apply to assignments out of the State. 
This has sometimes been held without denying the anthority of 
the general rule. In Connecticut it is so held with reference to 
debts, but not as to personalty in general, including stock of cor- 
porations.2 In Kentucky the contrary has been ruled.* 

The ground upon which it is held, according to the general 
current of authority, that an assignment in one State will be 
operative in another only when it would be valid if made in the 
latter, is, that it is only right and just to secure to domestic credit- 
ors the protection designed by the local laws. As to the ground 
upon which the doctrine is assailed, viz. as violating the rules 
that personal property follows the person, and the law of the 
place of the contract governs, it is to be said that the same rules 
should not be applied here as in a case between contracting par- 
ties in regard to their rights under the contract, because the 
creditor has not assented to the transfer; nor as in cases regard- 
ing the succession to personal property because the representa- 
tives of a deceased person have no precedent rights touching the 
property of the deceased, whereas a creditor is considered to have 


1 Caskie v. Webster, 2 Wall. Jr. 181; Conn. 487; Atwood vy. The Protection Ins. 
Law v. Mills, 18 Pa. St. 185. Co., 14 id. 555. 


2 Moore v. Bonnell, 2 Vroom, 90. * Johnson v. Parker, 4 Bush (Ky.), 
3 Richmondville Manuf. Co. v. Prall, 9 149. 
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certain rights in his debtor’s property abridging the capacity of 
the debtor to transfer it. 

But now suppose the laws of the two States do not differ on 
the point of the validity of the assignment, does it follow that 
no objection can be made to its operation, it being a personal 
assignment ? Since the interests of creditors is the plea upon 
which assignments are put aside, it should follow that if the laws 
of the debtor’s State do not afford the creditors the same protec- 
tion as the laws of their own with regard to matters subsequent 
to the assignment, the assignment should not prevail; that is 
to say, where there is a difference as to the method of distribu- 
tion of the estate, it may be necessary to hold the transfer void, 
though it would be valid if made within the State of the creditor, 
and is valid where made. It is evident that the remedy must be 
applied at this point or not at all. For not only would the as- 
signee be protected in his own courts when acting in accordance 
with the laws there, but, if sued in another State, his action 
would be judged by the same laws, as to do otherwise would be 
to involve him in conflicting duties, and it certainly could not be 
expected or required that he should administer different portions 
of the assets separately, — assets found in one State according 
to its law, and those in another according to the law there. 
Upon this point there is not the abundance of authority upon 
which the preceding and analogous proposition rests. But in 
the case of Bryan v. Brisbie! it was held that an assign- 
ment in Minnesota preferring certain creditors, as was per- 
mitted by the law of Minnesota, was not effectual as against an 
attachment of property in Missouri by creditors there, although 
the assignment as such would have taken effect, if made by a 
Missouri debtor, because the law of Missouri provided that pref- 
erence in an assignment should be disregarded in the distribution 
of the estate. This case shows clearly the reasonableness of the 
doctrine we are contending for; for if the assignment could not 
be impeached in this case, the opportunity to prefer favorite 
creditors would be gained, which it is the purpose of the Missouri 
law to prevent. And yet it cannot be impeached on the ground 
that it is void by the Missouri law, for that law, instead of mak- 
ing a preferential assignment void, gives it effect as an assign- 
ment, but distributes the estate equally. We are obliged, 


1 26 Mo. 428, approved in 42 id. 474. 
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therefore, to appeal to a new principle, or rather to a new rule 
applying an acknowledged principle, which may be formulated 
thus: When the law of the debtor’s State distributes the assets jn 
a manner materially different from that of another State where 
part of the assets are located, the assignment will not be opera- 
tive within the latter State. As a further illustration of this 
doctrine, let us suppose a case almost the reverse of the preceding, 
— suppose the law of the debtor’s State requires absolute equal- 
ity in the distribution, while by the law of another, where many 
laborers, who are creditors of the estate, reside, full payment of 
the wages of laborers is secured ; would those laborers be sent to 
seek a pro rata dividend at the domicile of the insolvent when 
there is property in the jurisdiction from which they might satisfy 
their claims ? 

If the views we have here advanced are correct, the conclu- 
sion is that insolvent assignments have, with reference to per- 
sonal property, unrestricted extra-territorial operation between 
the parties, and as to others not creditors; and that as to credit- 
ors such assignments have not extra-territorial operation in four 
cases, while having it in all others. These four are: 1st. When 
the assignment is involuntary. 2d. When it is in effect an as- 
signment or delegation to the court. 3d. When the assignment 
as such would not be valid according to the law of another State, 
in which case it does not operate in such State. 4th. When the 
distribution according to the law of the debtor’s domicile would 
not give a creditor the same share of the estate as the law of his 
own domicile would give him, in which case it does not operate 
in the State where such creditor is domiciled. The same rules 
apply to real property, with the qualification that the formalities 
required to transfer it by the lex loci rei site must be observed. 

It remains now to explain what is meant by extra-territorial 
operation of an assignment, since we have used that expression 
heretofore without defining it, and in connection therewith to 
examine certain questions arising in the application of the rules 
which restrict the extra-territorial operation of assignments only 
as to certain States. It was thought more convenient to defer 
the consideration of these matters until after establishing the 
general propositions just enunciated, rather than to complicate 
that discussion by the suggestion of numerous problems. It is 
not meant that a foreign court will refuse to recognize an assign- 


me! 
1 wil 
to 
ma 
cil 
q to 
} 

| 
| a 
n 
J 

} 

q 

q 

| 

XUM 


LEX LOCI IN REGARD TO INSOLVENT ASSIGNMENTS. 267 


ment in toto, when it has no extra-territorial operation. They 
will take notice of it as a fact, and recognize its binding force as 
to property within the jurisdiction where the assignment was 
made, even upon their own creditors; and upon creditors domi- 
ciled in the jurisdiction where the assignment was made, even as 
to property out of that jurisdiction." 

Moreover, the courts of the State where the assignment is 
made will enforce it, so far as possible, against their own citizens 
as to property out of the State, while at the same time they will 
not claim for it an operation upon citizens of other States in cases 
in which the general law does not give it. Thus, in the case of 
Dehon v. Foster,? wpon a bill in equity brought by the assignee of 
a Massachusetts insolvent against certain Massachusetts creditors 
who had sued the insolvent in Pennsylvania, and attached there 
a debt due to him, an injunction was granted against the credit- 
ors proceeding in that suit, because otherwise the assignee could 
recover the debt attached for the benefit of the creditors gen- 
erally. It was said, however, that if it appeared that there were 
creditors residing out of the jurisdiction who could avail them- 
selves of the laws of Pennsylvania to secure their debts by 
attachment, it would be an objection entitled to very grave con- 
sideration. Under the English bankruptcy system a creditor 
obtaining payment from property of the bankrupt abroad may 
be compelled to bring it into the general fund.’ Insolvency pro- 
ceedings, however, would not have the effect to dissolve a previous 
attachment of property out of the State by a creditor within, nor 
would the court, in the suit in which such attachment was made, 
delay the suit to await the result of the insolvency proceedings 
on the application of domestic creditors. This was so decided, at 
least, in a case in which neither the debtor himself nor his as- 
signee appeared. While not denying the force of the assignment 
to transfer the debtor’s property subject to any liens already 
existing, as against a creditor of the same State, the court would 
not give it a retroactive operation even against such creditor, but 
left the courts of the debtor’s State to deal with their citizen in 
that respect.5 

1 Wales v. Alden, 22 Pick.245; Thurs.  ? 4 Allen, 545. 
ton v. Rosenfeld, 42 Mo. 474; Kidder v. 8 Moore v. Bonnell, 2 Vroom, 90, 98. 
Tufts, 48 N. H.121; Moore v. Bonnell,2 4 Kidder v. Tufts, 48 N. H. 121. 
Vroom, 90; Forbes v. Scannel, 13 Cal. 5 See Holmes v. Remsen, 4 Johns. Ch. 
242; Bholen v. Cleveland, 6 Mason, 174; 460, 477, per Kent, Chancellor. 


May v. Wannemacher, 111 Mass. 202, per 
Wells, J., and authorities there cited, 
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A further illustration of the way in which the courts enforce an 
assignment against their own citizens, as to property in another 
State, is furnished by the case of Pomroy v. Lyman. One Brown, 
a resident of Massachusetts, made a bill of sale of some mer. 
chandise to a resident of Vermont, and afterwards was put into 
insolvency. Then one Lyman, a citizen of Massachusetts, sued 
Brown in Vermont, and attached the merchandise as transferred 
in fraud of creditors, and sold it on execution. Brown’s vendee 
now sues Lyman in Massachusetts as for a conversion, and the 
suit is sustained on the ground that, if the sale was fraudulent, 
the title to the merchandise passed to the assignee in insolvency 
of Brown, and Lyman, being a citizen of Massachusetts, could 
not controvert that title, and therefore had an inferior claim to 
the plaintiff, who had possession under claim of title. 

On the other hand, as illustrating the readiness with which 
the claims of creditors in other States, upon property there, are 
acknowledged under proper circumstances, notice the case of 
Guillander v. Howell,? which was a case of a preferential assign- 
ment in New York, including personal property in New Jersey. 
It was held that a New Jersey creditor attaching that property 
was justified, on the ground that the assignment, being against 
the policy of the New Jersey laws, should not be held to operate 
there. 

It has sometimes been said that debts are not to be regarded 
as having a situs, like other personal property, with reference to 
these questions, and that therefore the assignment should carry 
all debts, whatever the residence of the debtor. It is so said 
in the opinion in Guillander v. Howell, just cited, p. 661, per 
Peckham, J. But it will be found that the principal case cited 
to support that view? does not do so, but that, on the contrary, 
Gibson, C. J., who gave the opinion in Speed vy. May, elsewhere! 
adverts to the question, and explicitly repudiates the distinction. 
That the distinction does not obtain is sufficiently evident, it is 
thought, from the fact that among the cases we have here cited 
denying to assignments effect out of the State, at least three 
are cases of debt; viz., Taylor v. Columbian Ins. Co., 14 Allen, 


853; Dunlap v. Rogers, 47 N. H. 281; and Paine v. Lester, 44 
Conn. 196. 


1 10 Allen, 468. 3 Speed v. May, 17 Pa. St. 91. 
2 85 N. Y. 657. 4 Mulliken v. Aughinbaugh, 1 Pa. R. 117. 
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It has been seen that an assignment in one State will not 
operate in another whose law conflicts with the law of the first. 
Let us now inquire with more particularity what the limits of 
this doctrine are. The cases cited to establish it were cases in 
which property, being in a State whose law conflicted with the 
law of the debtor State, was seized by creditors domiciled in the 
State where the property was situated, and was held to be 
applicable to the payment of their claims. But it is evident that 
the question may arise under different circumstances. We may 
suppose a creditor from a third State to seek to apply to his 
claim the property found in the State whose law is contravened. 
Can he do so? It may appear that the law of the creditor's 
own State corresponds with that of the State where he is suing, 
and would condemn the assignment. Would that affect the 
question? Or it may be that a creditor, the law of whose State 
js inimical to the assignment, is suing in a State whose law is not 
so. What are his rights? The authorities supply an answer to 
the first of these questions. In Bentley v. Whittemore, it was 
held that a New York assignment, valid by the New York law, 
but invalid by the New Jersey law, because containing prefer- 
ences, was to be considered valid as against a creditor from a 
third State suing in the New Jersey courts, and attaching 
property found in that State. See also Sanderson v. Bradford? 
In neither of these cases does it appear what the law of the 
creditor’s domicile was. The ground of these decisions is, that 
the local law, which is applied to protect domestic creditors, is 
only to be invoked for their benefit. The remaining questions 
we must leave unanswered, as no cases have fallen under the 
writer’s notice determining them. But the reasoning of the 
cases last cited —and we are now not considering any cases 
under our first two classes—would seem to indicate that 
property cannot be applied by a creditor from without the State 
where it is found, whatever the law of his State may be. If so, 
it would be irrelevant to inquire what the law of the creditor's 
State is, in cases in which a creditor pursues his remedy in 
another State than his own against property situated there. 

Finally, the question of the operation of the assignment may 
be raised independently of the proceedings in which the creditor 
seeks satisfaction out of certain property. For instance, such 


1 19 N. J. Eq. 462. 2 10 N. H. 260. 
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creditor may be afterwards sued in trover, as for a conversion 
of the property taken by him. It is evident from the reasoning 
applied in the cases of Guillander vy. Howell and Pompoy y, 
Lyman, heretofore cited, that the question of the plaintiff's right 
of action in such case is not concluded by the consideration of 
whether or not the law of the debtor’s State conflicts with the 
law of the State where the action is brought, but by the consid. 
eration of whether the defendant was justified, upon the prin- 
ciples already discussed, in applying the property to the payment 
of his claim, notwithstanding the assignment. The question 
whether the law of the State where the action is brought con- 
flicts with the law of the debtor’s State would only be material, 
if material at all, as affecting the determination of this question. 
The result is, that a creditor who has levied on property in 
another State than his own may render himself liable to be sued 
in trover by the assignee under a personal assignment, even ina 
State the policy of whose law is contravened by the assignment. 
He would certainly be liable in such a case if it does not appear 
that the law of his own State is contravened by the assignment, 
since it has been shown that one cannot take advantage of the 
law of another State than his own for the purpose of avoiding 
the effect of an assignment. And if, as we have thought pro- 
bable, the fact that the law of the creditor’s State is contravened 
does not give him the right to pursue his remedy against the 
debtor’s property in another State, then the creditor would be 
held liable in the action of trover, even if the action is brought 
in his own State, and it is shown that the assignment would be 
invalid by the law of that State. 


R. DARLING. 
Boston. 
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Removal of Causes from State Courts to Federal Courts ; with Forms adapted 
to the several Acts of Congress on the subject. Third edition, revised and 
enlarged. By Joun F. Ditton, Professor of Equity Jurisprudence and 
Real Estate in the Law School of Columbia College, and late Cireuit Judge 
of the Eighth Judicial Cireuit ; author of a Treatise on ‘‘ Municipal Corpora- 
tions,” &e. St. Louis, Mo.: William H. Stevenson, Law Publisher and 
Publisher of The Central Law Journal. 1881. 


Tue expansion of this monograph from one hundred and five pages in 1877 
to one hundred and sixty-eight pages in 1881 illustrates at once the appalling 
growth of case law in this country, and the increasing usefulness of men like 
Judge Dillon, who undertake to collect the law on single topics in convenient 
form for the use of the profession. When we consider how large a part of the 
business of the country is done across State lines, how strong the tendency of the 
Federal judiciary is, as Judge Dillon points out, to assert vigorously their own 
jurisdiction, and how freely Congress encourages this tendency by legislation, we 
are not surprised that the dockets of the Federal courts are growing unmanage- 
able, nor that the cases on the single question of removal are multiplying with 
great rapidity. Undoubtedly a new edition of this book was needed, and will 
find a ready sale. 

We regret that we cannot speak of the execution of the work with unquali- 
fied praise. The typography is imperfect. There are errors in the citations. 
From our own casual examination we should be able to make substantial ad- 
ditions to the table of errata attached to the title-page. We notice also such 
expressions as these: ‘‘Much, perhaps most of the great litigations of the 
country is now conducted,” &c. (p. 3). “‘ Omitting the case of aliens, it will 
be perceived,” &c. (p. 17). “ As to effect, under the Act of July 27, 1868, 
as to removal of cases by Federal corporations, see,” &c. (p. 17). ‘One of 
the most important questions which arises,” &c. (p. 31). 

The appearance of the text is, in our mind, seriously marred by the profuse 
display of capitals and Italics. The most serious blemish to the page, however, 
is the extravagant preponderance of fine print. We find four pages in the body 
of the treatise given up wholly to notes, and at least twice as many more where 
there are not more than two lines of text to a page. The notes occupy in space 
fully one-half of the book. We think most lawyers will agree with us that the 
habit of carrying along one treatise in the text and another parallel treatise in 
the foot-notes is wholly indefensible in an author who is editing his own work. 
In such a case it is safe to act on the general rule, that matter which is not worth 
incorporating in the text had better be omitted altogether. We commend to the 
author’s attention as a safe model in this particular the English editions of 
“ Benjamin on Sales.” 
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We are sorry to see evidences of undue haste in the preparation of the text, 
At the end of a section on the thirty-fourth page we find this significant sep. 
tence: “ This was the state of adjudications at the time of the publication of the 
second edition.” Why is it that the publication of the second edition marked 
such an epoch in the history of the law of ‘‘ Removals,” that it is important to pre- 
serve a record of ‘ the state of the adjudications” at that precise time? The real 
explanation of the statement is very simple. The two pages next preceding are 
reprinted from the second edition without change. The page following, which 
is new, refers to the later cases on the same subject. Instead of revising the 
whole passage and codifying the law as it is now, the learned author resorts to 
the shift of a saving clause, like the statutory ‘“ except as hereinafter otherwise 
provided,” and throws upon the reader the duty of finding out how far his old 
law is superseded by his new. 

Another instance of imperfect revision is found in the twenty-fifth section of 
the eighth chapter, which we quote in full: — 

“ Concerning the nature of suits that may be removed under the Act of 1875, 
perhaps the true view is, that it contemplates the removal of the whole suit, 
and not, like the Act of 1866, a part of the suit. This has been thus held in 
the 7th circuit. If, therefore, the main and essential controversy is between 
citizens of the same State a non-resident defendant interested in a collateral 
branch of the case cannot remove it under the Act of March 3, 1875. 

“A removal, under the Act of 1875, is only allowable when the whole suit 
can be removed, and when the real controversy is so completely between citizens 
of different States, as opposing parties, that when the questions on which they 
are opposed are decided, the whole of the controversy between the real adversary 
parties will be thereby determined.” 

The first paragraph is old, and the second new. It would have been as well 
to insert a saving clause here also, as it is plain that the two paragraphs cannot 
live together in harmony. The question touched upon in this section is very 
important, and its treatment wholly inadequate. 

The author discusses at considerable length the question of the constitutional 
limitation to the Federal jurisdiction over controversies between citizens of dif- 
ferent States (pp. 31-34). Under this head he devotes a whole section to Lock- 
hart v. Horn, 1 Woods C. C. 628, but strangely enough does not refer to Horn 
v. Lockhart, 17 Wall. 571, the same case on appeal. Whatis still more strange, 
he makes no reference to the separate opinion of Judge Bradley in Removal 
Cases, 100 U. S. 479, which contains the latest and most elaborate discussion of 
this question to be found in the reports. This opinion is found entire in the Ap- 
pendix, but one could not infer from anything contained in the body of the work 
that the author had ever heard of it. 

Judge Dillon’s disinclination to make any considerable alteration in the text 
of his former edition is shown by his treatment of the case last named. He 
prints the opinions in an Appendix, and throws into the very midst of the con- 
stitutional discussion to which we have referred a long section, in which are 
lumped together all the different points decided by the Removal Cases without 
regard to the context. The decision in that ease upon the sufficiency of the 
petition and bond and upon the time of filing the petition, topics to which the 
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author devotes entire chapters later (chaps. 15, 16), is given once for all in this 
strange connection. 

In view of the author’s declaration, that he has endeavored to lay before 
the profession ‘in well-digested form and logical arrangement all that is val- 
uable on the subject of which he treats,” we are constrained to say that his 
endeavor has not been wholly successful. The present edition exhibits a 

imen of patchwork which cannot enhance the high reputation of Judge 
Dillon. The collection of cases, however, is, so far as we can see, full, and the 
book will serve as a useful index until the rapid accumulation of new cases makes 
a new edition necessary. 


A Treatise on the Jurisdiction of Courts. In two volumes; each volume com- 
plete in itself. By J. C. Wexus, author of “ Res Adjudicata and Stare 
Decisis ;” ‘‘Separate Property of Married Women;” ‘Questions of Law 
and Fact, Instructions to Juries, and Bills of Exception ;” ‘‘ Magna Charta ;” 
&e. Volume I., containing Part I., Elementary Principles ; Part II., Specific 
Original Jurisdictions. St. Paul: West Publishing Company. 1880. 

Mr. WELLS begins his present work by defining his subject, and we quote 
his first paragraph as an illustration of his method. ‘ The word jurisdiction,” 
he says, “is derived, with but a slight change of form and none of meaning, from 
the compound Latin word jurisdictio, signifying a speaking of justice or of right. 
It therefore consists, primarily, of judging causes according to the law, wherein 
rights are actually disputed ; and is, secondarily, applied sometimes to the limits 
of territory within which the right to judge thus is exercised.” 

So broad a definition indicates that Mr. Wells began his book without dis- 
tinetly apprehending the limits of his subject, and it is not surprising, therefore, 
that he has not confined himself within those limits. In a treatise on jurisdiction 
we should expect to find a statement of the principles by which courts determine 
whether they have a right to hear the cases which are presented to them, and 
not of the principles which are applied in deciding the cases after they are heard ; 
but this distinction is not observed in the work before us. The result is a some- 
what miscellaneous collection of matter, much of which might with equal pro- 
priety be placed in a book on some other subject. Thus, in the second part of the 
present volume, which is entitled ‘“ Specific Original Jurisdictions,” we find a 
chapter containing about twenty-six pages devoted to Equity, and embracing, as 
the author tells us, ‘‘a mere outline of the general principles of equity juris- 
diction, in a connected view, as a kind of guide in conducting a full research.” 
After an examination of this chapter, we are satisfied that no one would ever resort 
to it who had access to any work on equity jurisprudence. The same is true of 
the next chapter, which is devoted to Admiralty. In both we find many principles 
stated which have nothing to do with jurisdiction, and both are loose summaries 
of law, conspicuous neither for accuracy nor any other characteristic which jus- 
tifies their existence. 

We do not mean by this to say that the work before us is of no value. A 
lawyer who is so situated that he has no library at command may find it use- 
ful. We mean simply this, that there is in Mr. Wells’s book much that has been 
done far better by others, and which he should therefore have omitted ; for, unless 
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an author has something new to present, he is not justified in adding another 
volume to the unwieldy mass of legal literature. It is not a sufficient excuse for 
offering an indifferent book, when a good one already exists, that some one who 
has not got the good book may buy the poor one and find it useful. 

If the present book contained only what was strictly germane to its gu 
and the matter had been more systematically arranged, with somewhat more 
copious citation, we think it would have been more valuable, and at the same 
time considerably smaller. 

Of the author’s style and method we expressed our opinion in a notice of hig 
“Res Adjudicata and Stare Decisis,” 13 Am. Law Rev. 139, and nothing in 
the present volume inclines us to reconsider our judgment. The faults which we 
criticised then are still apparent, and in all its general characteristics the present 
work closely resembles its predecessor. 


A Manual of Medical Jurisprudence. By ALFRED SWAINE TayLor, MD., 
F.R.S. Eighth American edition, from the tenth London edition, containing 
the author’s latest notes, made expressly for this edition. Edited, with addi- 
tional notes and references, by JoHN J. REESE, M.D. With illustrations 
on wood. Philadelphia: Henry C. Lea’s Son & Co. 1880. 

“Tue tenth edition of a work,” says the writer, in his preface, in language 
partly applicable to a review of a tenth edition, “‘ requires but a short intro- 
ductory notice. The many thousand copies that have been circulated since the 
first appearance of this Manual in 1844 have rendered it well known to mem- 
bers of the legal and medical professions.” One circumstance, however, has 
happened since these words were written which gives a special interest to the 
tenth edition, —the author has died. But he had made a revision of the last 
London edition, for the benefit of his American readers ; and so we have in this 
volume not only what is contained in the English edition, but other important 
matter. ‘Dr. Taylor's additions,” says the American editor, ‘scattered 
throughout the volume, will be found quite numerous, serving to place this 
record of the progress of the science of Medical Jurisprudence thoroughly on 
a level with the latest experience and research.” The present editor has pre- 
served most of the notes of the former editors, — one of whom was an eminent 
lawyer. 

An examination of the volume leads to the opinion that the editor is justified 
in making for it the claims which are quoted above. There seems to have been 
a careful attention to the latest legal decisions; this is true, at any rate, as re- 
gards those branches of the subject which are most familiar to the present writer. 
Books on medical jurisprudence are prepared rather for physicians than for 
lawyers ; in regard to certain questions they are, of course, very necessary to the 
lawyer also, and it will sometimes be found that notes of nisi prius rulings are 
preserved in these treatises that cannot be found elsewhere. They have much 
in them that is painful, much that is disgusting, much, also, that is amusing, 
and some things of extraordinary interest. What, for example, could be more 
surprising or more grotesque than the story which Dr. Taylor records, of a case 
in this country, in April, 1843, where, at a town meeting, in Salisbury, Conn., 
when the election was very close, a person proposing to vote was challenged by 
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a physician, on the ground that he was a woman. Another physician stated to 
the meeting that he had examined the person, and found him a man. ‘The indi- 
yidual then retired with the two physicians to a separate room, and both came 
to the conclusion that he was a man, and, upon their report, he was permitted 
to vote. And yet, a few days later, circumstances occurred which indicated 
pretty plainly that, after all, he was a woman! 


Private International Law, and the Retrospective Operation of Statutes. A 
Treatise on the Conflict of Laws, and the limits of their operation in respect 
of place and time. By Friepricw Cart von Savicny. Translated, with 
notes, by WILLIAM GuTHRIE, Advocate. With an Appendix, contain- 
ing the treatises of Bartolus, Molinzeus, Paul Voet, and Huber. Second 
edition, revised. Edinburgh: T. & T. Clark, Law Publishers, 38 George 
Street; London: Stevens & Sons. 1880. [New York: Scribner & Wel- 
ford.] 


Tus handsome volume brings within reach of our lawyers one of the stand- 
ard foreign treatises upon a class of topics which is of peculiar interest in this 
country, and which has received here a far greater amount of attention than 
English lawyers have given it. Judge Story’s treatise on the Contlict of Laws, 
one of his most valuable works, has been, until a very recent period, if it is not 
still, the leading text-book on the subject in England, no less than here. His 
lavish allusions to foreign authorities have spread among our lawyers a certain 
familiarity with the names of the foreign jurists. Students of the subject will be 
glad now to have this translation, with its outfit of notes, introduction, and 
appendix; to others than special students of this branch of law the book is not 
specially calculated to be useful. It should be said, however, that the author 
has added a considerable body of notes, and has not omitted to cite American 
eases. The introduction is mainly taken up with a translation or an abstract 
of other parts of Savigny’s writings. The appendix contains a valuable and 
interesting memoir of Savigny. 

This book is printed in Edinburgh, and appears in a very attractive form. 
We observe that the American firm of Messrs. Scribner & Welford, of New 
York, have imported a special edition for use in this country, and that it sells at 
the price of ten dollars and a half. 
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Reports of the Decisions of the Appellate Courts of the State of Illinois. By James B, 
Bradwell. Vol. VII. Containing all the remaining opinions of the First, Second, 


Third, and Fourth Districts, up to Jan. 27, 1881. Chicago: Chicago Legal News 
Company. 1881. 


Cases in the Court of Chancery, the Prerogative Court, and, on appeal, in the Court of 
Errors and Appeals. October Term, 1880. John H. Stewart, Reporter. Vol, VJ, 
Part I. Trenton, N. J.: W.S. Sharp, Printer and Stereotyper. 1881, 
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GENERAL NOTES. 


Expulsion from Clubs. — Cases in court which affect the social standing 
of any of the parties have sometimes a peculiar interest from the labyrinth of 
feeling in which legal principles are in danger of being lost. The way in 
which suits concerning the expulsion of members from clubs have been treated 
by judges in England illustrates their possession of good common sense; the 
quality which Sir George Jessel, Master of the Rolls, in the case of Labouchere v. 
Earl of Wharneliffe, L. R. 13 Ch. Div. 346 (350), 1879, claimed for English 
gentlemen as a class, while imputing a want of its exercise in that case to the com- 
mittee of a certain club. He said, after quoting a certain rule: ‘‘ What the 
rule which I have quoted means is, that there shall be a fair inquiry into the 
truth of the alleged facts; and I am only astonished that any body of English 
gentlemen, who, if they are supposed to be distinguished for one thing more 
than another, are generally distinguished for their good common sense, should 
imagine that any other inquiry was intended.” A characteristic attitude of 
English judges towards such questions is shown by the following extracts 
from the opinion of Lord Romilly, Master of the Rolls, in Hopkinson v. Marquis 
of Exeter, L. R. 5 Eq. 63 (1867). ** These clubs,” he said, *‘ are very peculiar 
institutions. They are societies of gentlemen who meet principally for social 
purposes, superadded to which there are often certain other purposes, sometimes 
of a literary nature, sometimes to promote political objects. . . . But the prin- 
cipal objects for which they are designed are social ; the others are only secondary. 
It is therefore necessary that there should be a good understanding between all 
the members, and that nothing should occur that is likely to disturb the good 
feeling that ought to subsist between them. 

“Tt follows that a club is a partnership of a perfectly different kind from any 
other.” . . . (p. 67.) 

Concerning a rule which gave absolute discretion to a committee of a club to 
expel any member, he said: ‘‘ Such discretion, like that referred to by Lord Eldon 
in White vy. Damon, 7 Ves. 35, must not be a capricious or arbitrary discretion. 
But if the decision has been arrived at bona fide, without any caprice or im- 
proper motive, then it is a judicial opinion from which there isno appeal. None 
but the members of the club can know the little details which are essential to 
the social well-being of such a society of gentlemen, and it must be a very 
strong case that would induce this court to interfere.” (p. 68.) 

The development of the principles governing the subject in England may 
be traced in the eases stated in the following article, which we quote from The 
Law Times, London, Feb. 19, 1881: — 


278 REVIEW UF THE MONTH. 


“The case of Dawkins v. Antrobus, which came before the Court of Appeal on 
the Ist instant, is the last of a series of cases, beginning with Hopkinson y, Marquis 
of Exeter, 17 L. T. Rep. x. 8. 368; L. Rep. 5 Eq. 63, in 1867, in which expelled 
members of clubs have sought to enforce their restoration to the rights of member. 
ship. The ill success which attended the efforts of the plaintiffs in the earlier of those 
cases appeared to have discouraged attempts of this description ; but the success of 
the plaintiff in Fisher v. Keane, L. Rep. 11 Ch. Div. 353, has been very quickly followed 
up by the actions of Labouchere vy. Earl of Wharncliffe, L. Rep. 13 Ch, Div. 346, and 
Dawkins y. Antrobus. In the rules of all, or almost all, clubs a provision is to be found 
empowering the committee of the club, or a general meeting of the members of the club, 
to expel members who have offended in some respect. The question is as to the exercise 
of the power thus created, and whether the committee or the general meeting is respon- 
sible to the expelled member or to the law for the mode in which the rule has been put 
in force. In Hopkinson vy. Marquis of Excter, ubi sup., the Master of the Rolls (Lord 
Romilly) said that the discretion which was to be exercised by the expelling body must 
not be a capricious or arbitrary discretion, but that, if the decision had been arrived at 
bona fide, without any caprice or improper motive, then it was a judicial opinion from 
which there was no appeal. The plaintiff there was expelled from a political club for 
espousing the politics of the opposite party, and it can hardly be supposed that a political 
club could exist if persons holding opposite views were permitted to be members. Lord 
Romilly did not interfere with the decision of the club. The next of the cases was Gard- 
ner v. Fremantle, 19 W. R. 256, in which a member of a club was expelled by the com- 
mittee for charging another member of the club with having done something which had 
in fact been done by a third member, and then failing to substantiate or withdraw the 
charge. Lord Romilly again refused to interfere with the decision, considering that it 
had been honestly come to, and being of opinion that the only cases in which the court 
would interfere were cases in which there was a moral culpability, as if the decision was 
arrived at from fraud, personal hostility, or bias, and that all the court would require 
was to know whether the persons who voted for expulsion really exercised their judg- 
ment honestly. The third case (Lyttelton v. Blackburn, 33 L. T. Rep. nN. 8. 641) was a 
case in which Vice-Chancellor Bacon refused to review the decision of a club committee, 
though it had been given under circumstances calculated to lead to the conclusion that 
the committee had been influenced by a wish to check inquiry into the position and man- 
agement of the club. The Vice-Chancellor did say that the powers of the committee 
must not be exercised capriciously, but bona fide; but he accepted the decision of the 
committee in the suit as conclusive evidence of their bona fides, which was quite sufficient 
to render it impossible, practically speaking, that the decision of a committee or club 
could ever be reversed, whatever limitations to their power might exist in theory. In 
Fisher v. Keane, L. Rep. 11 Ch. Div. 353, the plaintiff was expelled for using bad lan- 
guage in the club to a guest of another member, though not without provocation, and 
notwithstanding that he had speedily made an acceptable apology. The present Master 
of the Rolls here, for the first time, exercised the jurisdiction which his predecessor had 
only claimed the right to exercise, and restored the plaintiff to the privileges of the club 
on the ground that the committee had not been specially summoned to consider the case, 
as required by the rule, and that the plaintiff had not received notice of the proposal to 
expel him, nor had an opportunity of giving any explanation or making any defence ; 
and the Master of the Rolls said plainly that the committee, in acting on the rule, were 
bound to act according to the ordinary principles of justice. In Labouchere v. Earl of 
Wharncliffe, L. Rep. 13 Ch. Div. 346, the plaintiff was expelled for reasons which it is 
not material to consider, as the Master of the Rolls ordered his restoration to the club 
on the ground of several informalities. Notice had not been given to the plaintiff of the 
proposal to expel him, sufficient notice of the general meeting was not given to the mem- 
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bers of the club as provided by the rules, and there was not a sufficient majority in favor 
of the expulsion. Lastly, we come to Dawkins vy. Antrobus, in which a member of a club 
was expelled for sending a pamphlet to another member in a wrapper on which were 
words imputing dishonorable conduct to such other member. The Master of the Rolls, 
while thinking that the wrapper alone would hardly bring the plaintiff within the scope 
of the rnles, did not consider the action of the committee so unreasonable as to amount 
to legal malice, but assumed that they might have reasonably acted on other facts. The 
Court of Appeal, before whom a case of this kind was now brought for the first time, 
affirmed the decision, agreeing with the committee and club that the sending the wrapper 
was an offence within the rules. The position taken up by the Master of the Rolls in 
this case is a little difficult to understand, for he appears to have considered that the 
committee and club would have acted justifiably and allowably if, while the meeting was 
called together and the plaintiff called on for explanations with respect to one particular 
act, the plaintiff was in fact expelled for reasons undisclosed, and of which no notice had 
been given to the plaintiff to enable him to displace them. Taking the view he did of 
the facts, it would certainly have appeared more probable that the Master of the Rolls would 
have taken the same view as he did in Fisher v. Keane, and have decided that the plaintiff 
had been condemned on grounds of which he had had no notice. It is difficult to assume 
that there was bona fides when the view taken of the facts is that the plaintiff was tried 
for one offence and punished (without notice) for another. The Court of Appeal thought 
that the plaintiff had been expelled, and properly expelled, for the action of which he was 
definitely accused, so that, if this was so, the result was unavoidable; but it seems un- 
fortunate that the Master of the Rolls should have even seemed to suggest that the com- 
mittee or the club could have been justified in expelling the plaintiff for reasons not 
explicitly submitted to them, and so, as he had previously said in Fisher v. Keane, ‘to 
blast a man’s reputation for ever, — perhaps to ruin his prospects for life, — without giv- 
ing him an opportunity of either defending or palliating his conduct.’ 

“On the whole, the conclusion which should be drawn from the cases seems to 
be that, while the club or committee is irresponsible to the law, and the decisions arrived 
atare irreversible by it, so long as the club or committee has acted in the bona fide exer- 
cise of its authority, the greatest care must be taken by the acting body to act in all par- 
ticulars, even the most minute, with bona fides, in exact accordance with the rules, and 
to give a fair opportunity of defending himself to the member whom it is proposed to 
expe Surely such conditions are not too much to require when a man is to be deprived 
of the fruits of much expenditure of money, of the society of his friends, of his home for 
many years, it may be, or even of his prospects in life; and even if one or two undeserv- 
ing members should on some future occasion be restored, the result will yet be beneficial 
if it induces clubs and their committees to use with the utmost tenderness the expulsory 
powers which they possess.” 
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The Law Times, London, Jan. 29, 1881. 


Criminal Law and Procedure cites a few English cases upon the distine- 
tion between larceny and false pretences. 


Ibid., Feb. 5, 1881. 
English Law Reports. — “We alluded not long ago to the numerous errata 
which have lately appeared in the anthorized Law Reports. We have now to call atten- 
VOL. 11. —N. 8. 20 
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tion to a mistake which is the more serious as it is not noticed in the errata, but occurs 
in the index part of the Common-Law Divisions of the year 1880. The compiler of the 
list of judges of the Court of Appeal has entirely omitted, in each of the common-law yol. 
umes, to insert the name of Lord Selborne as Lord Chancellor, — a mistake which is the 
more inexcusable as the respective law officers of the Conservative and Liberal governments 
are duly inserted at the foot of the list which follows, that of the judges of the particular 
division. Nor is this all: the title of Lord Chancellor Cairns is given as ‘ Lord Cairns’ 
instead of Earl Cairns, an error which is repeated from the previous year. It is also 
very absurd to head the list ‘ XLIII. Victoria.’ Who is to know whether this means 
the judicial year beginning in the 42d and ending in the 43d year of the Queen, or that 
beginning in the 43d and ending in the 44th (which is the real intention)? Ambiguities 
and errors of this kind may, in future years, involve no little difficulty, as the current 
number of the Law Reports will be naturally referred to in order to ascertain who was 
the Lord Chancellor at a particular time. It is to be observed that the volumes of the 
Chancery Division and of the Appeal Cases are not headed with the year of the reign, 
which is correctly stated on the titlepage alone ; the names of the Lord Chancellors are 
also correctly given in the volumes of the Chancery Divisions.” 


Criminal Law and Procedure cites a few English cases upon joining 
several distinct felonies in one indictment. 


Ibid., Feb. 12, 1881. 

Egypt. — Although an Englishman has been named vice-president of the In- 
ternational Appeal Court of Egypt, a paragraph says that “ English, we learn, is 
not admitted as a judicial language in that court, nor has English law any footing 
at present. French and Italian are the only languages spoken. A change ought 
to be made in favor of England, whose interests are predominant in Egypt. 


England, France, America, Germany, Austria, Italy, and Russia are all repre- 
sented in the Court of Appeal.” 


Criminal Law and Procedure cites a few English cases upon the law of 
conspiracy and the Irish State Trials. 


Ibid., Feb. 19, 1881. 


Common Carriers of Passengers. — A paragraph says, concerning the 
decision of the Supreme Court of the United States in Pennsylvania Railway Co. 
v. Roy, reported in the American Law Review for January, 1881, p. 53: — 

“ Whilst this decision may be probably sustained in this country as to the main ques- 
tion, should occasion arise, the American court laid down a principle as to the liability 
of railway companies generally, which certainly seems to be rather in advance of the ex- 
isting law on this side of the ocean. The court laid down that a railway company was 
responsible for all injuries received by passengers in the course of transportation, which 
might have been avoided or guarded against by the exercise on its part of extraordinary 
vigilance, aided by the highest skill, and that carriages must be provided sufficiently secure 
and strong for the safe conveyance of passengers. Now, in Stokes v. Eastern Counties Rail- 
way Co., 2 F. & F. 691, Chief Justice Cockburn directed the jury that the defendant 
company was not responsible for the death of a passenger caused by the breaking of a 
wheel, unless the flaw in the steel ought to have been observed practically and by the use 
of ordinary and reasonable care, and that the question was not whether, according to evi- 
dence of a scientific and speculative nature, it might possibly have been detected. And 
in Readhead vy. Midland Railway Co.,16 L. T. Rep. n. 8. 485; 20 id. 628; L. Rep. 2 
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QB. 412; 4 id. 379, it was decided by the Court of Exchequer Chamber, affirming the 
decision of the majority of the Queen’s Bench, that there was neither a warranty by a 
railway company, by way of insurance, to carry passengers safely to their journey’s end, 
nor a warranty that the carriage in which passengers were conveyed should be in all re- 
spects perfect for its purpose. The result seems to be that, while a railway company is 
bound to take all reasonable precautions suggested by the results of experience, such an 
excessive and unusual degree of vigilance cannot be required of it as was exacted by the 
Supreme Court of the United States.” 


Criminal Law and Procedure cites a few English cases upon bigamy. 


The Law Journal, London, Jan. 29, 1881. 
The Mortgagee in Possession cites a few English cases upon allowance of 
interest with reference to a covenant for a lower rate on punctual payment. 


Ibid., Feb. 5, 1881. 
Foreclosure and the Statute of Limitations cites a few English cases. 


The Solicitors’ Journal and Reporter, London, Feb..5, 1881. 
The Attornment Clause says : — 


“We suppose we must consider the judgment of the Court of Appeal in the recent 
case of Ex parte Jackson, In re Bowes, 29 W. R. 253, as a final explanation of one 
main test to be applied to ascertain the validity of an attornment clause in a mortgage. 
As our readers will remember, we have often drawn attention to the vacillations of ju- 
dicial opinion on this subject. In Jn re Williams, 26 W. R. 274, Lord Justice James rested 
his decision that the attornment clause was invalid on the ground that, looking at the 
whole scope of the deed and the intention of the parties, it was a mere contrivance to 
give the mortgagee an additional benefit in case of the mortgagor’s bankruptcy. But 
Lord Justice Thesiger laid it down that section 34 of the Bankruptey Act, 1869, is in- 
tended only to protect a bona fide rent, and not a rent which does not in any way repre- 
sent the real letting value of the premises. In Zn re Stockton lron Furnace Company, 
27 W. R. 433, Lord Justice Bramwell said that the intention and object of the arrange- 
ment in Jn re Williams was to commit a fraud on the bankruptcy law, since practically 
the effect of the provisions of the mortgage in that case was that the attornment clause 
should come into operation only in the event of bankruptcy. That is to say, he adopted 
the view of Lord Justice James in the earlier case. But the latter Lord Justice 
propounded the view (in which he was supported by the Master of the Rolls) that the 
reservation in the attornment clause of a rent very much above the value of the property 
might show that the attornment clause was a device to enable the mortgagee to obtain, 
in the event of the mortgagor’s bankruptcy, something which he would not otherwise 
obtain. In Ex parte The Bank of Whitehaven, In re Bowes, 28 W. R. 523, Bacon, 
C.J., refused to admit the excessive amount of rent reserved as a test of whether an at- 
tornment clause was a fraud on the bankruptcy law. He thought that no such propo- 
sition could be drawn from the earlier decisions. When the case came before the Court 
of Appeal, however (sub nom. Ex parte Jackson), the court (Baggallay, Cotton, and 
Thesiger, L.JJ.) held, unequivocally, that the validity of an attornment clause in a 
mortgage depends on whether the tenancy created and the rent reserved are a real ten- 
ancy and areal rent; and that the proportion the rent reserved bears to the true lettable 
value of the property is the chief test of the reality of the rent. 

“The process by which this conclusion is reached is something like this: There is 
clearly a right, as between mortgagor and mortgagee, where the former is in possession 
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of the mortgaged property, to insert in the mortgage deed an attornment by the mort. 
gagor to the mortgagee. The object of this clause is to give the mortgagee an equiva. 
lent for the benefit which he would have derived from the rent if a third person had been 
in possession of the mortgaged property. In the latter case the mortgagee could at any 
time have demanded payment of the rent in arrear. He could have applied the rent, 
which might be paid to him under such demand in discharge, or part discharge, of the 
interest in arrear on his mortgage ; and if it was more than sufficient for the discharge of 
the interest due, it could be applied in discharge or satisfaction, pro tanto, of the princi- 
pal debt itself. The equivalent for this is an attornment at what the court call ‘a real 
rent;’ ie., a rent corresponding to the true lettable value of the property. If the prop- 
erty is in possession of the mortgagor, the mortgagee may turn him out and let it toa 
stranger, and, therefore, there is nothing unreasonable, nothing that can be called a fraud 
on the law of bankruptcy, in allowing the parties to make a contract in the mortgage 
deed which they might afterwards validly and effectually make. An attornment at a 
sum called rent, but which is infinitely in excess of any rent which any tenant would 
give for the premises, is far more than an equivalent for the benefit of the tenancy of a 
third person. ‘In this case,’ said Lord Justice Thesiger, ‘ the rent is not a real rent, but 
a mere sham; the tenancy is not a real tenancy, but a mere sham; and the attornment 
clause is a mere device to give the mortgagee a hold, in the event of bankruptcy, over 
the goods and chattels of the mortgagor which would otherwise have been distributed 
amongst the general creditors, and the attornment clause is invalid and inoperative be- 
cause it is a fraud upon the bankruptcy law.’ 

“In another recent case of Ex parte Punnett, In re Kitchen, 29 W.R. 129, a curious 
question was raised as to the attornment clause. The first mortgagee of a leasehold 
public-house took an attornment as tenant from the mortgagor to secure the interest on 
his mortgage; the second mortgagee did the same, and it appeared on the face of the 
second mortgage that the first mortgage was still outstanding and undischarged. The 
question was whether, under these circumstances, the second mortgagee had a right to 
distrain after the liquidation of the mortgagor for rent accrued under his attornment be- 
fore the liquidation. The court held that he had. ‘If,’ said the Master of the Rolls, 
‘by a condition, notwithstanding the facts are known that the legal estate is outstanding 
in a mortgagee, and that the mortgagor is not really the owner of the reversion, you can 
create a tenancy by what may be called estoppel, or quasi-estoppel (it does not matter 
what term we use), it appears to me there is nothing, either in law or in good sense, to 
prevent the same arrangement being made with more than one mortgagee.’ ” 


Registration of Trade-marks in Color, I, continued (II.) in the number 
for February 12, cites a few English cases. 


Ibid., Feb. 12, 1881. 
Administration of Foreign Assets cites a few English cases. 


The Irish Law Times and Solicitors’ Journal, Dublin, Jan. 29, 1881. 
Permitted Assaults cites English, Irish, and American cases. 
Tbid., Feb. 5, 1881. 

Agreements to compromise Prosecutions, I, continued (II.), in the 
number for February 12, cites English, Irish, and American cases. 
Ibid., Feb. 19, 1881. 
Catching Bargains cites Irish and English cases. 
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The Law Magazine and Review, London, February, 1831. 
Crown Prosecutions — Right of Reply, by John Kinghorn, cites English 


cases. 
The Statute of Uses and the Present System of Conveyancing — 


Ought the Statute to be Repealed? By W. H. Upjohn. 
«Bxtra-territorial” Oaths, by Sir Sherston Baker, cites a few English cases. 


The Journal of Jurisprudence and Scottish Law Magazine, Edinburgh, 


February, 1881. 
On the Increase of Divorce in Scotland, by John P. Coldstream. 


Southern Law Review, St. Louis, Mo., February-March, 1881. 
Notice to Corporations, by Edwin G. Merriam, of St. Louis, Mo., cites 
many American and English cases concerning this subject in general, and about 
express notice to directors, express notice to president and other officers, con- 
structive notice of private dealing between officers and third persons, effect of 
private knowledge of officers, effect of private knowledge of officers in their per- 
sonal dealings with corporation, and constructive notice of frauds of officers. 


Demand and Refusal in Trover, by Orlando F. Bump, cites many Amer- 
ican and English cases. 

The Power of Usage and Custom to control or alter Rules of Law, by 
John D. Lawson, cites English and American cases. 


The American Law Register, Philadelphia, Pa., December, 1880. 

Liability of Quasi and Municipal Corporations and their Officers for 
Negligent Acts, by J. E. W., Columbus, Ohio, cites and classifies many English 
and American cases. 

Restraint of Trade. — A note, by Edmund H. Bennett, to the English case 
of Roussillon v. Roussillon, in the Chancery Division, says : — 


“In this case, more than in any other, ancient or modern, is distinctly brought out the 
true ground upon which contracts in restraint of trade are declared void ; viz., that under 
the particular circumstances of each case, and the nature of the particular contract in- 
volved in that case, the contract must be unreasonable. In determining that question of 
reasonableness or unreasonableness, the extent of territory covered by the prohibition is 
one element, and only one element, in arriving at the conclusion. Some cases seem to 
have made this a final and conclusive test, without any regard to the nature of the con- 
tract, or whether the public would or not suffer, or be likely to suffer, any inconvenience 
or detriment if the contract should be enforced. On the other hand, it seems more rea- 
sonable to consider the question of area only a subordinate and not a dominant consid- 
eration; and that while some contracts might be void, because unreasonable, if the 
territory covered by them were small, other contracts of an entirely different nature 
might be valid, even if a much larger area was included. It depends, or should depend, 
upon the nature of the business, and whether such business could be done throughout a 
large area by one occupying a central position therein ; or whether such business must 
from its very nature be limited to a circumscribed locality. In the latter case a contract 
might be void when embracing a much smaller territory than in the former.” 


English and American cases are cited. 
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Highway. — Street Railway. — Eminent Domain. — A note by A. G, 
Simrall, Cincinnati, Ohio, cites American cases. 


Taxing Shares in Foreign Corporations.— A note by A. J. Marvin, 
Cleveland, Ohio, cites American cases. 


Ibid., February, 1881. 


Contempt of Court, by Charles Chauncey, Philadelphia, Pa., cites English 
and American cases. 


Opinion affecting Qualification of Jurors cites many American and a few 
English cases. 


The Virginia Law Journal, Richmond, Va., February, 1881. 


Negligence. — An article entitled ‘‘ Liability for Accidents,” by John F, 
Kelley, cites American and English cases. 


The American Law Record, Cincinnati, Ohio, February, 1881. 


The Common Law in the United States, IL, by S. G. Williams, continues 
the article in the January number. 


The Albany Law Journal, Albany, N. Y., Feb. 12, 1881. 

Boarding and leaving Railway Cars in Motion cites American cases. 
Ibid., Feb. 19, 1881. 
Legal Definitions of Common Words, VIL, continues preceding articles. 
Ibid., Feb. 26, 1881. 


Capacity of Legitimated Bastard to take Real Estate in another State 
by Comity, by Ziba Hazard Potter, Ithaca, N. Y., discusses the question with 
reference to inheritance of real estate in New York. 


The Central Law Journal, St. Louis, Mo., Feb. 11, 1881. 


The Constitutionality of Local Option Laws, by Henry Wade Rogers, 
cites a few American cases. 


The Nature and Effect of a Quitclaim Deed, by W. B. Martindale, cites 
American cases. 


Ibid., Feb. 18, 1881. 


The Liability of Banks in making Collections for the Acts of Corre- 


spondents and Notaries, by C. G. Tiedeman, cites English and American 
cases. 


Penalty. — Res Adjudicata.— Compromise. Indictment under 


United States Revenue Laws.— Surety.— A note by Chester H. Krum 
cites English and American cases. 


Ibid., Feb. 25, 1881. 


Negligence as affected by Custom, I, by John D. Lawson, cites English 
and American cases. 


Liability of Street Railroads to Passengers, by W. H. Whittaker, cites 
American cases. 
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STATE COURTS. 


ALABAMA. 


Check. — Payment. — Deposit in Bank. — When a check on a bank, drawn by 
one of its customers, is presented to it by the payee, and is thereupon entered on his 
bank-book as a deposit, and placed on the file of checks paid and cancelled; and it is 
afterwards entered to his credit on the books of the bank, and charged to the account of 
the drawer ; and it is shown to be out of the bank’s course of business to receive for col- 
lection checks drawn on it by its customers, — the transaction is a payment of the check, 
and the money cannot be reclaimed by the bank on discovering the insolvency of the 
drawer. City National Bank v. Burns. Supreme Court, October Term, 1879. — South- 
ern Law Journal, Montgomery, Ala., January, 1881. 


CALIFORNIA. 


Lease of Fixtures.— Bona Fide Purchaser without Notice.— Where A. 
placed a mill in possession of B. under an agreement that B. might purchase at a certain 
price within a certain time, and if he failed, that all the machinery placed in the mill by 
B. should belong to A.; and B., after placing certain machinery which he had leased 
from a third party in it, failed to purchase, and A. took possession and claimed the 
machinery, — Held, that as between A. and the third party, A. was not a bona fide pur- 


chaser without notice, but stood in the shoes of B. Hendy v. Dickerhoff. Supreme 
Court, Jan. 3, 1881. — Pacific Coast Law Journal, San Francisco, Cal., Feb. 5, 1881. 


Negligence. — Railroad Train running over a Child. — Where a child six 
years old attempted to cross a railroad track close to where it lived, and, in doing so, 
became dizzy and fell about fifteen feet from where the highway crossed, and remained 
there unconscious or asleep until shortly afterwards a construction train came along on 
an up grade, at a rate of eight miles an hour, and, without whistling or ringing a bell, 
ran over the child and seriously injured it; and it further appeared that the track there 
was straight and free from weeds, that the day was clear, and that those in charge of the 
train saw the object lying on the track some five hundred feet ahead, but supposed it a 
bunch of weeds until they approached within one hundred and fifty feet, when, discover- 
ing it to be a child, they attempted to stop, but were unable to do so, — Held, that the 
evidence was sufficient to justify a finding of negligence, and to render the railroad 
company liable for the injury. Meeks v. The Southern Pacific Railroad Co. Supreme 
Court, Jan. 10, 1881. — Pacific Coast Law Journal, San Francisco, Cal., Feb. 12, 1881. 


Grand Juror not liable for Negligence and Malice.— A grand juror is not 
answerable civilly for damages for an act done by him as such grand juror, in a case 
where he acts upon insufficient evidence, and with a desire maliciously to injure the 
party against whom the indictment is found. Turpen v. Booth. Supreme Court, 
September, 1880. — Kentucky Law Journal, Frankfort, Ky., February, 1881. 


CONNECTICUT. 


Res Adjudicata.— Entire Demand. — Waiver as to part. — Pleading. — 
(Head-note.) — A judgment for a part of an entire demand is a bar to any other suit for 
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another part of the same demand. Where several payments have become due upon a 
single agreement, express or implied, any demand thereon is to be regarded as an entire 
one. In an entire demand, an omission to plead the first suit in abatement of the second, 
each for a part thereof, is not a waiver of the right to plead a judgment in the second 


suit in bar of the first. Burritt v. Belfy. Supreme Court of Errors. — The Reporter, 
Boston, Mass., Feb. 9, 1881. 


MAINE. 


Bills and Notes. — Agent as Individual Indorser. — Ultra Vires. — Loans. 
— Savings Banks. — (Head-note.) — Where the writ declared upon a note to the 
order of C. B. Mahan, agent, and indorsed by C. B. Mahan, agent, to the plaintiff, and 
the indorsement upon the note was “ Granite Agricultural Works, C. B. Mahan, agent,” 
— Held, the indorsement is the indorsement of C. B. Mahan, agent, the payee of the note, 
as alleged in the declaration, and it is not vitiated by the needless reference to the com- 
pany for which he was agent ; there is no variance, and the note was properly received 
in evidence. The statute prohibiting savings banks from lending money on the security 
of names alone is directory to the trustees, and designed for the protection of the depos- 
itors, and a bank can enforce payment of a promissory note whether or not the purchase 
was in conformity with its provisions. Farmington Savings Bank y. Fall. Supreme 


Judicial Court. Opinion to appear in 71 Me.— The Reporter, Boston, Mass., Feb. 23, 
1881. 


Pleading.— Repleading and amending at Discretion of Court.— By 
the common law as administered in this country, courts having common-law jurisdiction 
have power, after the defendant’s plea in bar, or the plaintiff’s replication is adjudged 
bad on demurrer, to allow the defendant to replead, or the plaintiff to reply anew. A 
like power exists to allow a plea or replication to be amended after adjudged bad on de- 
murrer. The power is to be exercised in the discretion of the court, and only in further- 
ance of justice. The statute of this State does not restrict or limit this power. The 
motion for such leave is addressed to the discretion of the court, and the judge at nisi 
prius has power to pass upon it. Mayberry v. Brackett. Supreme Judicial Court. Re- 
script filed February 14. — The Portland Press, Portland, Me., Feb. 15, 1881. 


Grant of Land bounded on a Highway. — Description in Deed. — The well- 
settled doctrine in this State is that a grant of land bounded on a highway carries the 
fee in the highway to the centre of it, if the grantor owns to the centre, unless the terms 
of the conveyance clearly and distinctly exclude it. The mere mention of a monument 
on the side of the road or on the bank of a stream as the place of beginning or end of a 
line in the description is not of itself sufficient to control the ordinary presumption that 
the grantee will hold to the centre of the road or the thread of the stream, where the 
road or stream is made the boundary. If the plaintiff had intended to exclude the fee 
in the street from his conveyance, a very few words would have sufficed to make that in- 
tention clear. In the absence of such words the ordinary presumption must prevail. 


Low vy. Tibbetts. Supreme Judicial Court. Rescript filed February 10.— The Portland 
Press, Portland, Me., Feb. 11, 1881. 


MASSACHUSETTS. 


Prescriptive Title. — Adverse Possession. — Where the plaintiff simply passed 
over a piece of land for the purpose of ascertaining its condition, to see whether any use 
had been made of it, or whether any buildings or structures had been erected upon it, 
and to see whether there was any visible evidence of a disseisin, and without the knowl- 
edge of the defendant, it was held that such passing over the land does not constitute, as 


NOTES OF CASES. 287 


matter of law, an interruption of an adverse possession of the defendant, and is con- 
sistent with the actual use by the defendant of the land upon every other day of the 
twenty years. Bowen v. Guild. Supreme Judicial Court. Decided January, 1881. 
Opinion in The Mass. Law Reporter, Boston, Mass., Feb. 23, 1881. 


Award of Arbitrators.— Evidence of their Refusal to consider Evi- 
dence. — It is incumbent on a party who seeks to impeach an award, on the ground that 
the arbitrators have not passed upon all matters submitted to them, to show that they 
have not; and where the defendant alleged not merely that the arbitrators disallowed a 
claim which he made, or found it to be frivolous or groundless, but that they wholly re- 
fused to consider it, parol evidence offered by the defendant to prove that the arbitrators 
had not fulfilled their duty should be received. Gaylord y. Norton. Supreme Judicial 
Court. Decided January, 1881. Opinion in The Mass. Law Reporter, Boston, Mass., 
Feb. 23, 1881. 


Levy of Execution.— Notice of Trust after Seizure and before Sale. 
—A levy of execution takes effect by relation from the time when the legal proceedings 
for making the levy begin, and no act of the debtor, or notice of an unrecorded deed or 
of a trust after the levy has commenced, can defeat the levy, if all the proceedings are in 
proper form and the land is duly sold. Colburn v. Jewell. Supreme Judicial Court. 
Decided January, 1881. Opinion in The Mass. Law Reporter, Boston, Mass., Feb. 
9, 1881. 


Finding Lost Goods.— Reward received and returned. — Duress.— A. 
found a pocket-book containing $850, which had been lost by B. Four days afterwards 
B. advertised a reward of $200 for the return of the pocket-book, and paid the reward 
to A. B.’s name was written in the pocket-book, and he could have been easily found. 
After paying the reward, B. brought a criminal complaint against A., under Gen. Sts. 


c.79, § 1, for not tetarning the lost property immediately without waiting for the re- 
ward ; whereupon A., fearing imprisonment, paid back the reward and then brought an 
action to recover it on the ground that he had paid it under duress. //e/d, there was no 
duress, the only coercion influencing A.’s mind being the fear of the consequences of his 
own criminal act. Felton v. Gregory. Supreme Judicial Court. Decided January, 
1881. Opinion in The Mass. Law Reporter, Boston, Mass., Feb. 9, 1881. 


Burial.— Property in Corpse.— Husband's Right to bury Wife’s Body 
and remove it.— Equity Jurisdiction. — Bill in equity by a husband to restrain 
the defendants from preventing him from removing the remains of his wife from a lot in 
a cemetery owned by the defendants, the next of kin of the deceased. Held, that neither 
the husband nor the next of kin have, strictly speaking, any right of property in a dead 
body ; but controversies between them as to the place of its burial are, in this country, 
within the jurisdiction of a court of equity. It is the husband’s right and duty to bury 
his deceased wife. When a body has once been buried, no one has the right to remove 
it without the consent of the owner of the grave, or leave of the proper ecclesiastical, 
municipal, or judicial authority ; but under certain circumstances a justice of the Su- 
preme Court, in equity, has the authority to allow the husband to remove the body of 
his wife, even against the will of her next of kin, who are legal owners of the grave in 
which she is buried. Weld v. Walker et al. Supreme Judical Court. Decided Feb. 
24,1881. Reported in American Law Review, January, 1880, p. 57, and Boston Daily 
Advertiser, Feb. 25, 1881. 


Owner’s Liability for Nuisance.— Negligence of Builder of Drain.— 
The owner of a building who has used due care in the employment of an independent 
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contractor is not responsible to third persons for the negligence of the latter, occurring 
in his own work in the performance of the contract, such as the handling of tools or 
materials, or providing temporary safeguards while doing the work. But where the thing 
contracted to be done from its nature creates a nuisance, or where being improperly done 
it creates a nuisance and carries mischief to a third person, the employer is liable for it. 
Where the defendant, for the purpose of laying a drain to the main sewer, had a right 
to make an opening in a plank barrier constructed for the purpose of preventing the 
tide from flowing into his neighbor's cellar, it was his duty to close it securely; and if 
he employs a contractor, the defendant is not responsible for the negligent act of the 
contractor while doing the work ; but, if the work after it was done created a nuisance 
and caused injury to the plaintiff, he is responsible. Sturgis v. Society for Promotion 
of Theological Education in Cambridge. Supreme Judicial Court. Decided February, 
1881. — Boston Daily Advertiser, Boston, Mass., Feb. 24, 1881. 


Surety discharged by Discharge of Co-surety without Notice. — Action 
of contract on a probate bond given Jan. 10, 1850, by Ozias Morse as principal, and 
the defendant, William Lowry and Robert W. Lord, as sureties. Lowry, one of the 
sureties, was discharged by a decree of the Probate Court, Feb. 24, 1851, before any 
breach of the condition of the bond on which this action is brought, and a new bond was 
given, containing a recital that it was in addition to the bond previously given. This 
was done without the knowledge or assent of the defendant. It was contended by the 
defendant that the discharge of his co-surety without his knowledge or assent discharged 
him from further liability on the bond. Held, that the defendant was discharged by the 
discharge of his co-surety. McKim vy. Demmon. Supreme Judicial Court. Decided 
February, 1881. — Boston Duily Advertiser, Boston, Mass., Feb. 24, 1881. 


NEW HAMPSHIRE. 


Conversion.— Common Carrier. — Bill of Lading.— A common carrier by 
railroad, who delivers goods intrusted to him for carriage, without production of the bill 
of lading describing the goods, is liable in trover for their value to a bona fide holder of 
such bill, taken for value, before the delivery of the goods at their destination. First 


National Bank of Peoria y. The Northern Railroad. Supreme Court. To appear in 
58 N. H. 


Selectmen as Agents of Town. — Selectmen are agents of the town when no 
other agents are chosen. An unqualified offer by the selectmen to pay for damages from 
a defective highway is competent but not conclusive evidence upon the question of the 
liability of the town. Gray v. Rollingsford. Supreme Court. To appear in 58 N. H. 


Chattel Mortgage. — Sale by Mortgagor with Permission of Mortgagee. 
— Fraud. — A secret trust being established, fraud is an inference of law ; but fraud is 
not to be conclusively inferred from a mortgagee’s omission to declare, in a written per- 
mission of sale of mortgaged chattels, that the proceeds are to be applied towards the 
extinguishment of the mortgage debt, and not retained for the benefit of the mortgagor. 
Wilson vy. Sullivan. Supreme Court. To appear in 58 N. H. 


Easement. — Parol License. — Revocation. — A parol license of a privilege to 
be executed upon land of the licensor is revocable so far as it remains unexecuted, or so 
far as any future enjoyment of the easement is concerned (overruling earlier decisions). 
Batchelder vy. Hibbard. Supreme Court. To appear in 58 N. H. 
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NEW YORK. 

Pledge. — Banker’s Lien. — Evidence. — (Head-note.)—The firm of B. Bros. 
obtained a loan from plaintiffs on a pledge of bills of lading of certain whiskey. This 
whiskey was afterwards attached by defendant’s testator, a sheriff, as the property of one 
M. The loan was repaid with interest. Plaintiffs had made other loans to B. Bros., for 
which they held other security ; but such loans were not general, and did not by any 
special agreement include the whiskey. In an action of replevin, — He/d, that plaintiffs’ 
lien on the whiskey having been paid in full, B. Bros. were entitled to it, and the decla- 
rations of B. as to its ownership were competent; that plaintiffs could not hold the 
whiskey for the other loans. Duncan vy. Brennan. Court of Appeals. Decided Jan. 
18, 1881.— New York Weekly Digest, New York, N. Y., Feb. 25, 1881. 


Liability of Stockholders.— Evidence. — Practice. — (Head-note.) — The 
provision of the general railroad act, that stockholders shall be liable to creditors to an 
amount equal to the amount unpaid on their stock, does not impose any penalty or 
original liability upon the stockholders, but simply subrogates the creditor to the rights 
of the corporation. To entitle him to such subrogation he need only show himscif a 
creditor, and a judgment against the corporation is competent evidence of that fact. 

Where a case has been reopened for the sole purpose of allowing defendant to 
put certain writings in evidence, he is not entitled to go into a new defence and put in 
oral evidence. Stephens v. Fox. Court of Appeals. Decided Jan. 18, 1881.— New 
York Weekly Digest, New York, N. Y., Feb. 25, 1881. 


Abortion. — Indictment. — ( Head-note.) — An indictment for an attempt tocom- 
mit an abortion charged that the prisoner used an instrument on the body of one P., 
“a woman with child,” with intent to produce a miscarriage. Held, sufficient; that the 
words, “a woman with child ” are synonymous with a “ pregnant woman.” 

An indictment for a statutory offence must state all the facts constituting the offence, 
but the pleader need not employ the identical words; he may, if he choose, use words 
which are their equivalent in meaning. Eckhardt v. The People. Court of Appeals. 
Decided Jan. 18, 1881. — New York Weekly Digest, New York, N. Y., Feb. 25, 1881. 


Mortgage to Partners. — Continuing Business after Death of Partner. — 
Indorser of Pledged Notes.— Payment.— Application of Judgment as- 
signed. — ( Head-note.) — A mortgage given to members of a firm, in their individual 
names, as a continuing security and indemnity for liabilities then or thereafter incurred 
by them for the mortgagors, extends not only to such liabilities as might be incurred by 
the mortgagees jointly, as a firm, but to such as were incurred by either of them sepa- 
rately and individually. 

A provision in articles of copartnership that, in case of the death of one of the mem- 
bers, the survivor shall continue the business for a certain time for the benefit of both — 
partners, does not authorize the survivor to bind the estate of the deceased partner by 
new accommodation indorsements. 

As the notes indorsed by the firm fell due after the death of one of the members, they 
were protested, and new notes indorsed by the survivor discounted, and the proceeds used 
by him to take up the old notes, which were pledged as security for the new paper dis- 
counted. Held, not a payment of the old notes ; that the liability of the indorsers was 
fixed by the protest, and their right to resort to their security arose immediately. 

Where a judgment is assigned unconditionally, the assignor cannot afterwards dictate 
upon what debts its proceeds shall be applied, and the assignee can apply them to any 
of the debts due when the money is received. The National Bank of Newburgh v. Bigler 
et al., and the Highlands National Bank. Court of Appeals. Decided Nov. 30, 1880, 
— New York Weekly Digest, New York, N. Y., Feb. 25, 1881. 
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Sheriffs Levy and Failure to return.— Attorney's Lien.— Evidence of 
Conspiracy for Lawful Evasion of Process. —A sheriff entered the judgment 
debtors’ store, informed them that he levied on the stock of goods there present, indorsed 
a memorandum of the levy on the execution, and left the goods in the possession of one 
of the debtors. eld, a sufficient levy to make the sheriff responsible to the parties in- 
terested. 

Three executions were issued to defendant, and were attached in his hands before the 
return day and after levy. In an action for a failure to return, — Held, that plaintiff was 
not damaged so long as she was not entitled to receive the fruits of her judgment, and 
that the sum of $100 paid on the levy was held by the attachment, whether paid before 
or after it was issued, and that plaintiff could not claim the amount of the judgments over 
the amounts claimed in the attachments. 

Until an attorney’s lien has been asserted, the judgment is his client’s property. The 
attorney alone can enforce such a lien. 

In a case like the present, a conspiracy between the attachment creditors, the judg- 
ment debtors, and the sheriff, to issue the attachments for the purpose of preventing the 
collection of plaintiff's judgment, cannot be shown. - Welle v. Conner, Sheriff. Court of 


Appeals. Decided Dec. 21, 1880.— New York Weekly Digest, New York, N. Y., Feb. 
25, 1881. 


PENNSYLVANIA. 


Will —Dying Without Issue. — (Head-note.) — Testator, whose estate by con- 
version was all personal estate, gave, subject to a provision in favor of his widow during 
her life, all his estate in equal shares to his six sons, a daughter, and a grandson, A 
The will then provided, “In case my said grandson A. shall at any time die without 
issue, I then give and bequeath the bequest of him, the said A. so dying, unto all my 
children,” naming them. Held, that this was a definite failure of issue, and that on the 
death of his grandson without issue his portion went to the children. Snyder’s Appeal. 


Supreme Court. Opinion (Oct. 4, 1880) in The Legal Intelligencer, Philadelphia, Pa, 
11, 1881. 


Nuisance. — Obstruction of Public Highway. — Turnpike Road. — Lia- 
bility of Railroad Company.— While the mere construction of a railroad track 
across a public highway, in pursuance of law, is no nuisance, it must be constructed in 
such a manner as not to impede travel. 

Indictment for maintaining a nuisance lies against a railroad company where the 
track crossing is such as to cause a dangerous obstruction to travel. 

The fact that the crossing has existed in its present condition for twenty-four years 
is no answer to an indictment for maintaining a nuisance, as the Statute of Limitations 
runs not against the Commonwealth. 

A turnpike road constructed by a turnpike corporation, on which tolls are collected, 
is a “ public highway ” in so far that an indictment will lie against one obstructing it, 
as for a public nuisance. Northern Central Railway Co. v. Commonwealth. Supreme 
Court. Opinion in The Lancaster Bar, Lancaster, Pa., Feb. 19, 1881. 


Negligence. —Straying Child on Railroad.— Writ of Error.— (Head- 
note.) — Two actions cannot be taken up on one writ of error. 

To suffer a child to wander on the street has the sense of a permit. If such permis- 
sion or sufferance exist it is negligence. 

Children cannot be upon a railroad without a culpable violation of duty by their 
parents or guardians. John H. Cauley, by his father and next friend, John Cauley, v. Pitts- 


burgh, Cincinnati, § St. Louis R. R. Supreme Court. Opinion in The Lancaster Bar, 
Lancaster, Pa., Feb. 26, 1881. 
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Married Woman's Interest in Real Estate controlled by Statute. — 
Estoppel prevented.— The interest of a married woman in real estate cannot be 
divested except in the manner pointed out by the statute, and she cannot be estopped 
by acts or declarations which, in the case of a feme sole, would operate as an estoppel. 
Appeal of John S. Davison, Supreme Court. Opinion in The Lancaster Bar, Lan- 
caster, Pa., Feb. 12, 1881. 


Lost Chattels.— Title of Finder.— Place of Finding. — Innkeeper’s Ser- 
vant. — (Head-note.) — The firider of lost property has a valid title to it against all 
but the true owner. 

It seems that the place where the article was found does not affect the rule, provided 
it appears that the article was Jost. 

But property is not lost, in the sense of the rule, if the surroundings evidence that it 
was intentionally deposited where found, and forgotten by the owner; in such case the 
proprietor of the premises where it was found is entitled to its custody as against the 
finder. 

When money is found on the floor of a room in a hotel, common to all classes of 
persons, no presumption arises that it is the property of a guest, and the innkeeper can- 
not claim possession from the finder. 

A domestic servant in a hotel, while cleaning the public parlor, found a roll of bank- 
notes, which she reported to the proprietor, and upon his stating that he thought they 
belonged to a guest who had transacted business in the parlor, gave them to him to re- 
store to the supposed owner. The guest had not lost the money, and the owner remained 
unknown. Held, that the servant could recover the money from her employer. Ha- 
maker vy. Blanchard. Supreme Court. Opinion in The Lancaster Bar, Lancaster, Pa., 
Feb. 12, 1881. 

TENNESSEE. 


Constitutional Law.— Journal of Legislature.— Presumption of Legal- 
ity of Proceedings of Legislature. — Legislative journals may be looked to in 
order to determine whether the bill was in fact passed, but every reasonable presumption 
must be made in favor of the action of the legislative body in the apparent performance 
of its legal functions. The courts will not presume from the mere silence of the journals 
that the House had disregarded the legal requirements, unless when the Constitution 
especially requires the fact to appear on the journals. Williams v. The State. Supreme 
Court, December Term, 1880. — Southern Law Journal, Montgomery, Ala., January, 1881. 


TEXAS. 
Common Carrier.— Agent.— Lease of Ferry-boat. — ( Head-note.) — Ferry- 
men, in a restricted sense, are common carriers. 
Where a ferry-boat is leased to another, the property of the lessor is not liable for 
damages while the lessee has charge of the boat. Henry v. Volz. Court of Appeals, 
Jan, 29, 1881. — Texas Law Journal, Tyler, Texas, March 2, 1881. 


ENGLAND. 


Statute of Frauds. — Interest in Land. — Collateral Agreement. — ( Head- 
note.) — A. agreed in writing to let a farm to B. The agreement reserved a rent payable 
at stated intervals, and provided that A. should put the premises in repair. B. alleged 
that, prior to the agreement being signed, A. promised verbally that if B. would take the 
farm, the buildings should be put in repair, and that no rent should be demanded till 
this was done, and that on the faith of this promise B. took the farm. A. afterwards 
mortgaged the premises to C., who gave to B. notice of the mortgage, and that the prin- 
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cipal and interest were in arrear, and directed him to pay the rent to C. B. then set up 
the alleged collateral agreement, of which C. was previously unaware. C., after notice, 
distrained for the rent reserved by the written agreement, and due before and after the 
date of his mortgage. In an action by B. against C. for an injunction to restrain him 
from holding or selling the goods, and damages for improperly distraining, and against 
A and C. for specific performance of the written agreement and the alleged parol agree- 
ment, Mains, V. C., on the motion of the plaintiff, and subject to certain terms, 
granted an interlocutory injunction restraining C. from remaining in possession, and 
from selling for a certain time. 

Held, that the injunction ought not to have been granted, for that, assuming that the 
parol agreement existed, the mortgagee of the reversion without notice was not bound 
by it. 

Semble, that a court of equity will not interfere with the legal right of distraint by the 
owner of the reversion for the rent due to him on the contract of tenancy, even when the 
distraint is for more money than is due as rent. Queere, Whether evidence of a prior 
agreement that no rent shall be paid till a certain act has been done by the landlord can 
be given when there is a written agreement of tenancy reserving a rent at stated inter- 
vals. Carter y. Salmon. Court of Appeal. June 19, 1880.—43 Law Times Reports, 
n. 8. 490. 


Negligence, Evidence of.—Railway Crossing.— The defendant’s railway 
crossed a level crossing which was some twenty yards distant from a foot-bridge. Both 
the crossing and the bridge were private crossings. About thirty yards from the cross- 
ing a railway man was stationed who was sometimes shouted to by persons wishing to 
pass the level crossing with carts, and answered, “ All right.” The plaintiff, a boy of 
eleven years of age, having occasion to go over the line, was waiting at the level cross- 
ing until one train had passed, but was knocked down and severely injured when in the 
act of crossing by another train which he had not observed, and which was passing in 
the opposite direction. At the trial there was evidence that the bridge was dirty, and 
not lighted at the time of the accident; that the train did not whistle ; that the plaintiff 
knew the bridge, having crossed it several times; and that the railway man used to bring 
out a stick to stop him from going over the bridge, but that when the accident happened 
he was not present. There was no evidence to show what the man’s special duties 
were, or whether he had any duties in respect to foot-passengers. J7eld, that there 
was evidence of negligence to go to the jury, and that the conduct of the railway man 
was a distinct breach of duty which amounted to negligence, and contributed to the 
accident. Clarke v. Midland Railway Co, Exchequer Division. June 12, 1880.—43 
Law Times Reports, x. 8. 381. 


Patent. — Threats of Legal Proceedings. — Presumption as to Validity 
of Patent.— Slander of Title. — Injunction. — (Head-note.) — A patentee may 
give notice to persons that they are infringing his legal rights when such notice is given 
bona fide, without his being bound to follow up such notice by legal proceedings, and he 
is not liable, in default of his bringing such legal proceedings, to an action for damages, 
or for an injunction restraining him from issuing such notice; but where a patentee 
threatens the purchasers from other manufacturers, or advertises that the articles sold 
by other manufacturers are infringements of his patent, knowing that his patent is in- 
valid, or that the article sold by the manufacturers is not an infringement, and for the 
purpose of injuring the trade of the other manufacturers, he is liable toan action. A 
patentee may be restrained by injunction, notwithstanding he has given the notice bona 
Jide, from continuing to issue the notice when it is shown that his allegation is not true. 
Halsey v. Brotherhood. Chancery Division. June 10, 1880.—43 Law Times Reports, 
N. 8. 366, 


YUM 


NOTES OF CASES. 


‘Will. — Construction. — “ Heirs” as to Personalty.—Action by the heir-at- 
law of J. L. to obtain possession of certain leasehold premises. ‘The father of J. L. was 
sed of the Swansea Castle inn for a term of ninety-nine years, or three lives. By 
his will he left it to his daughter, in the following terms: ‘‘ Secondly, I give, devise, and 
bequeath all and every my property to J. L., my only beloved daughter ; that is to say, 
the Swansea Castle inn, in which I now reside, and which I have built, under a lease 
granted to me by J. Stepney for a term of ninety-nine years, together with all the house- 
hold furniture, brewing utensils, and other matters and things appertaining to public 
business ; and also that nine houses which I now hold under a lease from the proprietors 
for the time being of the Stepney estate, to be possessed by her and her heirs for and 
during the term of the lessees respectively ; also my freehold property, called Llwywhelig, 
to be possessed and enjoyed by her and her heirs for ever.” On the death of J. L. her 
husband entered into possession of the premises in question, and the defendant was the 
devisee of the husband’s second wife. J/e/d, that the use of the word “ heirs’ did not 
show an intention on the part of the testator that the property should descend as realty. 
It was a canon of construction that the word “heirs,” when used in connection with 
personalty, only showed an intention that the property should devolve in the course of 
succession appointed by law; and that, as the property in question was described 
as a term of years, and not an estate pur avtre vie, and was coupled with house- 
hold furniture, brewing utensils, &., the intention of the testator was to treat it as 
personalty. Lewis v. Rees. Court of Appeal. Dec. 4, 1880. — The Law Times, Lon- 
don, Dec. 11, 1880. 


Bankruptcy. — Contractor’s Lien. — The owner of a barge contracted with a 
firm of iron merchants and engineers to fix a set of machinery in his barge for £1,050, 
to be paid by approved bills as follows: One at three months for £260, when the boiler 
and engines were placed in the vessel; one at three months for £260; and one at six 
months for £530, after the vessel had made her trial trip. The owner of the barge filed 
a liquidation petition on the 22d April, 1880. At that time £200 had been paid by him 
in cash in respect of the engines, and an acceptance had been given for £158 15s., which 
was subsequently dishonored. The barge, at the time of filing of the petition, was en- 
tered in the books of the Great Western Dock Company, Plymouth, in the name of the 
iron merchants, and was all ready with the steam up for the trial trip. The iron mer- 
chants claimed a lien upon the barge and machinery therein for the unpaid purchase- 
money. The county court judge held that they had no lien, and ordered them to deliver 
up the barge to the trustee in the liquidation. Held, on appeal (reversing the judgment 
of the court below), upon the authority of Franklin y. Hosier, 4 B. & Ald. 341, that the 
iron merchants, being in full possession of the barge at the time of the liquidation, had 
a lien for the moneys due to them. £x parté Willoughby ; Re Westlake. Bankruptcy 
Division. Jan. 31, 1881. — The Law Times, London, Feb. 5, 1881; The Weekly Notes, 
London, Feb. 12, 1881. 


Will. — Bequest of Annuity.— Words descriptive of Motive of Gift.— 
A testator gave an annuity of 8s. a week to his niece “towards the support of her two 
children ” (naming them) “ until they should attain the age of twenty-one years.” One 
child having died, and the other having attained twenty-one, the question was whether 
the annuity had ceased. Held, that the words within inverted commas were merely de- 
scriptive of the motive of the gift, and that the annuity continued during the life of the 
testator’s niece. Farr v. Hennis. Court of Appeal. Feb. 9, 1881.— The Law Times, 
London, Feb. 12, 1881. 


Guaranty. — Completion of Houses.— Surveyor's Certificate. — The plain- 
tiff brought his action on a guaranty given by the defendant in the following terms: 
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“In consideration of your advance, and Mr. Thick’s authority of this date, I promise to 
pay to you the sum of £100 on the completion of six houses (one with shop), in accord- 
ance with a contract dated April 28, 1876, between myself and Mr. W. Thick.” The 
contract was for the building of six houses, to be paid for on a surveyor’s certificate, 
The houses were built, and, as the builder alleged, completed ; but, disputes having 
arisen, no certificate was given. At the trial the jury found, as a matter of fact, that the 
houses had been completed ; but the learned judge gave judgment for the defendant on 
the ground that no certificate had been given in accordance with the contract. The 
Court of Appeal reversed this judgment, and this appeal was then brought. Held, de. 
cision of Court of Appeal should be affirmed. Lewis y. Hoare. House of Lords. Jan, 
18, 1881. — The Law Journal, London, Notes of Cases, vol. xvi. p. 5. 


Married Woman.— Will during Coverture.— Codicil during Widow- 
hood. — A married woman, having a power of appointment under her marriage settle- 
ment, executed a will, which did not purport to have been made in pursuance of any 
power. After her husband’s death she executed a codicil which began with the words, 
“ This is a codicil to the last will and testament of me, S. M. H.,” &c., but which con- 
tained no appointment of an executor, and no disposition of the residue. Both the will 
and the codicil were holograph, and were written upon the same paper. The motion on 
behalf of the executor named in the will for probate of the will and codicil was opposed 
by certain of the next of kin of the deceased, on the ground that the will did not purport 
to have been made in pursuance of’a power, and was not sufficiently identified by the 
codicil as to be taken as having been incorporated therein. Held, that the identification 
must be a question of evidence. There must be an affidavit that no other will of the de- 
ceased was known to be in existence at the date of the codicil, and upon that assumption 
the court should hold that the will was sufficiently identified by the codicil, and must 
be admitted to probate therewith. Jn the Goods of Heathcote. Probate and Admiralty 
Division. Feb. 15, 1881.— The Solicitors’ Journal, London, Feb. 19, 1881. 


Contract. — Prospectus of Company. — Condition. — Repudiation of 
Shares. — A. applied, by letter dated November 8, for shares in a company, relying on 
the statement in the prospectus that B. was to be a director and chairman and C. a di- 
rector. A. received his letter of allotment, dated November 13, and was informed at the 
same time that B. and C. had retired from the board. B. had in fact retired between 
the dates of A.’s application and the allotment. A. wrote at once declining the shares, 
and, on the company refusing to return his deposit, moved to rectify the register of the 
company by removing his name from the list of shareholders. eld, that A. was en- 
titled to have his name removed. Re The Scottish Petroleum Co.; Anderson’s Case. 
Chancery Division. Feb. 8, 1881.—43 Law Times Reports, x. 8. 723; The Weekly 
Notes, London, Feb. 12, 1881 ; The Law Journal, London, Notes of Cases, vol. xvi. p. 11. 


Bribe to Director.— Concealed Fraud. — Statute of Limitations. — (Head- 
note.) — The statement of claim alleged that in 1872 H., a director of the plaintiff com- 
pany, received a bribe of £250 from D., a debtor of the bank, to induce H. to use his 
influence as a director with the other directors of the bank to obtain a favorable compro- 
mise of the bank’s claim against D. In the same year, and more than six years before 
the commencement of the present action, the directors were made aware that H. was 
charged with having received the bribe, and they investigated the matter but took no 
steps. It was not alleged that the other directors had acted collusively with H. Held, 
that the claim of the bank to recover the amount of the alleged bribe in the present ac- 
tion was barred by the Statute of Limitations. When a trustee receives money under 
such circumstances that the receipt is a fraud on his cestui que trust, the Statute of Limi- 
tations will run against the latter from the date of his discovery of the fraud. The Met- 


ropolitan Bank (Limited) v. Heiron. Court of Appeal. Aug. 5, 1880.—43 Law Times 
Reports, N. 8. 676. 
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